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PROVISIONAL TAX FOR 1954-1955 


Regulation 54zz prescribes the method of ascertainment of pro- 
visional tax payable in respect of the income of the year 1954-55. 
That provisional tax is based on income of the year 1953-54. 
Section 22lyc provides that where the rates of tax declared by the 
Parliament for a particular year are higher or lower than those 
declared for the preceding year, the tax assessed for the preceding 
year shall be increased or decreased as prescribed in order to deter- 
mine the provisional tax for the following year. The rates for 
1954-55 are lower than those operative for 1953-54. 

The effect of regulation 54zz is that, in the generality of cases, 
the provisional tax levied is equal to the tax calculated on the 1953-54 
taxable income at the rates imposed for the financial year 1954-55. 
To conform with the requirements of s. 22lyo, the regulation is 
expressed in the form that the tax assessed on 1953-54 income is 
reduced by the difference between that tax and the tax calculated at 
the rates imposed for 1954-55. The amount of provisional tax ascer- 
tained in accordance with this regulation is the amount notified to the 
taxpayer on the assessment. Self-assessment of provisional tax is 
completely optional, but where an estimate of income for 1954-55 is 
made by the taxpayer, the re-calculated provisional tax is substituted 
for the amount of provisional tax notified in the assessment. 


EXAMPLE: 


Taxpayer’s income of year ented »” vane 1954 comprised : 
, £919 


Salary or wages ; 
Net income from profession ws — 4 a 584 
Property income .. a ci He oj 1,536 


£3,039 
Less concessional deductions Ae tg atene <3 oe 630 


Taxable income... ay ds ve va .. £2,409 





THE 1954 BUDGET LEGISLATION IS DEALT WITH IN es 
THE BUTTERWORTH TAXATION SERVICE 
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Taxpayer’s assessment may be wenerinnd as follows: 
Tax on £2,409 at 1953-54 rates... «< $822 3.0 







Less— 
Provisional tax for 1953-54, say .. £562 
Tax instalment deductions, say kf 20 






— 582 0 






Credit .. -- £10 19 
Add 1954-55 provisional tax "(see below) eee tS 


oiooc! o 


Amount payable 






The provisional tax for 1954-55 is calculated : 
Tax on £2409 at 1954-55 rates... 
Less tax applicable to salary or wages * (£919) 

reduced by concessional deductions (£630), 

i.e. tax on £289... ae fe ae 75 0 










Tax attributable to non-salary income .. 







Adjusted to nearest £ 


RELIEF TO AGED PERSONS 


Where only one spouse qualifies for relief—Under the age allow- 
ance, single women over 60 years and single men over 65 years are 
free from income tax if the income does not exceed £375 (Rating Act 
1954, s. 7 (2)). Married couples, both of pensionable age, are free 
from tax if their combined incomes do not exceed £750 (Rating Act 
1954, s. 7(3)). Appropriate provision is made for marginal relief 
where net incomes slightly exceed these exemption points. Thus, 
under s. 7 (3) of the Rating Act, if the husband’s net income were 
£750 and the wife’s income were nil, and the husband contributed 
to the wife’s maintenance, the husband’s income would be exempt 
from tax. 

The above outline of s. 7 (2) and (3) of the 1954 Rating Act does 
not deal with the case of married couples where only one spouse 
qualifies for relief. For example, the husband’s net income may be 
£375 and the wife’s income may also be £375. If the husband were 
over 65 years and the wife were over 60 years, both spouses would, as 
stated above, be exempt from tax. But what is the position where the 
husband is over 65 years and the wife is under 60 years? 

The relief provided by s. 7 (2) of the Rating Act is not stated 
to be limited to single taxpayers, and although in the last example 
both spouses fail to qualify for relief under s. 7 (3), nevertheless the 
husband is clearly entitled to relief under s. 7 (2). 

Again, both spouses may qualify as to age and residence, but the 
husband may not contribute to the maintenance of his wife. Thus, 
neither spouse would qualify for relief under s. 7 (3), but each would 
be entitled to full relief under s. 7 (2) if his or her net income did 
not exceed £375. For example, if the husband’s net income were £500 
and the wife’s net income were £250, and if the husband had con- 
tributed to his wife’s maintenance, both spouses would have been 
exempt from tax under the joint provisions of s. 7 (3). However, if 
the husband did not contribute towards his wife’s maintenance, he 
would be denied relief under s. 7 (3). Moreover, he would not be 
entitled to relief under s. 7 (2) as his net income is in excess of £415, 
i.e. the point at which marginal relief ceases. On the other hand, the 
wife’s income of £250 would be exempt from tax by virtue of s. 7 (2). 
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If the above two propositions are correct, it follows that in any 
ease where a married person qualifies for relief under s. 7 (2) as to 
age, residence, and amount of net income, he or she is entitled to age 
relief under subsection (2), and this is so irrespective of the amount 
of the other spouse’s income. The taxpayer may be entitled to greater 
relief under s. 7 (3), but failure to qualify for relief under subsection 
(3) does not also bar a claim to relief under subsection (2). For 
example, the wife’s net income may be £375 and the husband’s net 
income may be £6000. Both are residents, both qualify as to age, and 
the husband contributes to the support of the wife. In view of the 
amount of the joint income, there is no relief under s. 7 (3), but the 
wife is entitled to exemption from tax under s. 7 (2). 

[While the Editors of Current Tazation believe the above state- 
ments to be a correct interpretation and illustration of s. 7 of the 
Rating Act, they are unable to solve a problem concerning the applica- 
tion of that section. They would be grateful for advice from readers 
as to how you should approach a lady client with the object of ascer- 
taining if she has reached 60 years of age.] 


EXEMPTION OF DIVIDENDS PAID BY 
PROSPECTING COMPANIES 


New s. 44 (2) (a), inserted by the Amending Act of 1954, pro- 
vides for the exemption of dividends paid by a prospecting company 
out of the net income derived by the company which is exempt under 
s. 23 (p). The conditions imposed are: 

(a) The fund out of which exempt dividends may be paid is 
limited to the amount remaining after deducting from 
income derived by the company which is exempt under 
s. 23 (p) all losses and outgoings incurred in gaining or 
producing that exempt income which would have been 
allowable deductions if the exempt income had been assess- 
able income. 

The dividend must be paid wholly and exclusively out of 
the exempt fund referred to in (a). Thus, if a company 
paid a dividend wholly and exclusively out of a mixed 
fund consisting of income exempt under s. 23 (p) and 
income exempt under s. 23a, the dividend would be assess- 
able, whereas if separate dividends were paid out of sep- 
arate funds consisting of the abovementioned incomes, 
those dividends would be exempt. 

The dividend must be paid after 6 November 1954, i.e. 
after the commencement of the 1954 Amending Act. If 
paid after that date, the dividend is exempt even though 
paid out of exempt income whieh was earned by the com- 
pany on or before 6 November 1954. 

The exemption under s. 44 (2) (a) also extends to dividends paid 
by a holding company to its shareholders out of exempt dividends 
received by the holding company from a prospecting company, i.e. 
dividends paid by the prospecting company out of income which is 
exempt under s. 23 (p). The dividend by the holding company must 
be paid wholly and exclusively out of exempt dividends received by 
it, and the distributable fund is limited to the amount of those exempt 
dividends, less all losses and outgoings incurred in gaining or pro- 
ducing the dividends, such as cost of collecting the dividend and 
interest on money borrowed by the holding company to buy the shares 
in the prospecting company. 
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PURCHASED ANNUITIES 


Section 26a, like its predecessor, s. 26 (c), declares ‘‘the amount 
of any annuity’’ to be assessable income. Thus an annuity is assess- 
able in the hands of the annuitant whether it has been purchased by 
the annuitant himself or by some other person or is payable under the 
terms of a will, settlement, or the like. Nevertheless, in the case of an 
annuitant who has himself purchased the annuity, but in no other 
case, there is excluded from the assessable income the part of the 
amount of the annuity which represents the ‘‘undeducted purchase 
price’’ as defined in s. 26aa (4). In restricting the exclusion provision 
to cases where the purchase price of the annuity has been ‘‘paid by 
the taxpayer,’’ s. 26aa provides for a narrower application than did 
the terms of repealed s. 26 (c), under which, as was decided in 
Mowling v. F.C. of T. (noted elsewhere in this issue), the exclusion 
provision operated whether the purchased annuity had been purchased 
by the taxpayer or not. Thus whereas under repealed s. 26 (c) the 
payee of an annuity purchased by some person other than himself 
was entitled to the benefit of the exclusion provision, that benefit is 
denied him by new s. 26a so that he will now pay tax on the whole 
instead of on part only of his annuity. 


It is submitted that there are strong arguments both in logic and 
in equity against legislating that both the income and capital elements 
of an annuity shall be taxed as income except where the purchase 
price of the annuity has been paid by the annuitant himself. One 
result of new s. 26aa would appear to be, for example, that the widow 
of a man who has purchased an annuity with a joint survivorship 
will bear tax on the whole annuity even if the purchasing husband 
dies the day after completing the contract. In such a case the hus- 
band’s income, including that part saved for purchase of the annuity, 
has been taxed when earned; further, the purchase may involve him 
in Federal gift duty and his estate in death duties. To subject the 
whole annuity to income tax in the hands of his widow is surely 
indefensible. 


Apart from instances of the above kind, it is thought that there 
are good reasons why the Legislature should examine the present 
illogical and inequitable taxation of annual or periodic payments re- 
ceived under the provisions of a trust or a testator’s will where 
recourse is had to capital. The whole of such annual payments is at 
present liable to tax. In such a case the payments made represent 
not the return of the proceeds of the capital invested, but are only 
made possible by the sale or disposal of the actual capital assets 
placed with the trustee. In the words of the 1945 Canadian Royal 
Commission on the taxation of annuities: ‘‘There can be no possible 
doubt or ambiguity about the fact that income tax is here being levied 
directly upon capital. Such a procedure violates all the conceptions 
that ordinarily govern in the framing of an income tax statute.’’ 

The Canadian Act now provides not only for the exemption of 
the capital element of an annuity, whether or not purchased by the 
taxpayer, but also provides, in the case of an annuity from a trust, 
that the part not paid out of the income of the estate shall be free 
from tax. The Canadian example might well be favourably con- 
sidered by the Commonwealth. 


Exclusion from assessable income of undeducted purchase price of 
annuity.—Section 26aa recognises in the case of an annuity pur- 
chased by the taxpayer himself that the annuitant should not be taxed 
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on any amount of the purchase price which he has paid for the 
annuity. A pension is an annuity. The principle of not taxing so 
much of a purchased annuity as represents a return of the purchase 
price is modified in terms of s. 26aa (4), where, for example, the whole 
or part of the purchase price of a pension has been the subject of an 
income tax concession by way of the allowance as a deduction under 
s. 82H or its predecessors of the annual amounts contributed to super- 
annuation funds by salary earners. To provide for such cases ‘‘the 
undeducted purchase price’’ is defined as meaning so much of the 
purchase price of the annuity paid by the taxpayer as has not been 
rebated or allowed as a deduction in assessments for Commonwealth 
income tax. In some instances the taxpayer’s annual contribution 
might exceed the maximum permissible deduction (at present £200 
per annum—s. 82H (2)). The exclusion provisions of s. 26aa apply 
in respect of any such amount as has not been allowed as a deduction. 
Where annuities are purchased outright from insurance companies 
for the benefit of the annuitant himself, there is no deduction allowed 
at the time of purchase, but the exclusion provisions of s. 26aa 
operate to exclude the purchase price by way of annual allowances 
from the annuity when received. 


Under repealed s. 26 (c) the annual allowance was customarily 
calculated by dividing the purchase price by the number of years of 
life expectation of the annuitant when the pension or annuity com- 
menced. The annual allowance thus ceased when the pensioner or 
annuitant attained his life expectation actuarially calculated at the 
commencement of the pension or annuity and, accordingly, the whole 


pension or annuity became taxable once the expectation of life was 
exceeded. Now s. 26aa permits the continued application of the ex- 
clusion provisions throughout the lifetime of the pensioner or 


annuitant. 


In terms of s. 26aa (2)(a@), in the case of an annuity payable 
until the death of the taxpayer or for a term that will not end before 
his death, the annual allowance from a normal whole year’s annuity 
is calculated as follows: 


Undeducted purchase price 


Number of years in taxpayer’s expectation of life 
at time annuity first commenced to be derived 


The annuitant’s expectation of life is to be ascertained from ‘‘the 
prescribed Life Tables.’’ At date of writing (1 December 1954) no 
life tables had been prescribed. 

The provisions of s. 264 first apply in assessments in respect of 
income of the year of income ending 30 June 1955 and in respect of 
income of all subsequent years. Where a pensioner or annuitant has 
already exceeded his life expectation, with the result that the annual 
allowance has ceased under repealed s. 26 (c), new s. 26aa restores 
that annual allowance commencing with assessments based on 1954-55 
income. 

In the case of an annuity payable for a term of years certain, the 
annual allowance from a normal whole year’s annuity is, in terms of 
s. 26aa (2) (b): 


Undeducted purchase price 
Number of years in the term 
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Section 264a (3) provides that where the amount of annuity 
derived during a year of income is more than, or less than, the amount 
payable for a whole year, the annual allowance is as follows: 


Annuity actually derived Annual normal 
X allowance calcu- 
Annuity payable for whole year lated as above 





Election that s. 26 (c) should continue to apply.—As stated by the 
Treasurer, purchasers of annuities before the commencement of the 
1954 amending Act had in some cases availed themselves of an option 
whereby the annual allowances under s. 26 (c) were calculated on the 
basis of actuarial certificates provided by the insurance companies 
from which the annuities were purchased. Section 5 (2) of the 1954 
amending Act authorises the continuance of this method of calcula- 
tion, if the annuitant so desires, until the purchase price has been 
allowed in full. Thereafter, in the case of annuities for life, the 
annual allowances will be calculated in accordance with s. 26aa. An 
annuitant who desires to invoke this provision must give written 
notice to the Commissioner that he elects that s. 26(c) of the 
1936-1953 Assessment Act shall continue to apply to his annuity. 
The notice of election must be lodged on or before 31 July 1955 or 
such later date as the Commissioner determines. The above right to 
elect applies only ‘‘where an annuity purchased by a taxpayer com- 
menced to be derived’’ before 6 November 1954. 


DEDUCTION WHERE ANNUITY PURCHASED BY 
PERSON OTHER THAN ANNUITANT 


The opinion expressed in para. [642] of Commonwealth Income 
Tax Law & Practice, 4th Edn., that the exclusion provisions of 
s. 26 (c) apply whether or not the annuity was purchased by the 
annuitant has been justified by the High Court. However, the place 
of s. 26 (c) has been taken by new s. 26aa, inserted by the 1954 
amending Act, which negatives the Court’s interpretation of old 
s. 26 (c). 

Taxpayer was entitled under the will of her deceased husband to 
an annual sum of £1000 during her life. For some years the annual 
sum was paid out of the profits of the deceased’s business, which the 
trustees carried on until it was sold to a company formed to acquire 
it. As part consideration for such sale the company charged its land 
for the benefit of the trustees with an annuity of £1000 to be paid 
during taxpayer’s life. In 1946 a proposal was adopted that the 
surviving trustee should realise the shares, purchase an annuity for 
taxpayer, and distribute the balance of the proceeds to the residuary 
beneficiaries. The shares having been sold, the trustee purchased for 
£6637, paid out of corpus, a policy to provide for an annuity of £1000 
payable to taxpayer during her life, and thereupon taxpayer, by deed, 
released the trustee and the testator’s estate from all claims by her 
under the will, and released the company’s land from all claims in 
respect of the charge. Taxpayer claimed that of the amount of £1000 
received during year ended 30 June 1947, £855 represented principal 
and was therefore to be excluded from her assessable income in terms 
of s. 26 (c). On appeal from a decision by Board of Review No. 2 
(4 C.T.B.R. (N.S.) Case 77) confirming the Commissioner’s assess- 
ment— 
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Held, allowing taxpayer’s appeal, the words in s. 26 (c) ‘‘an 
annuity which has been purchased’’ extend to every case where an 
annuity has been purchased, whether by the annuitant or by some 
other person (Mowling v. F.C. of T., 8 November 1954, High Court). 


In the course of his judgment Mr. Justice Taylor said :-— 


‘*But consideration of the history of the legislation throws some 
light upon the problem in this case. The provisions of s. 26 (c) of the 
Act of 1936-1947 were enacted in 1943, but except for a formal differ- 
ence, and one which is not material to this case, its predecessor in the 
Income Tax Assessment Act 1936 was similar. The provision made by 
the Income Tax Assessment Act 1922 with respect to annuities was, 
however, substantially different. The provision, which was contained 
in the definition of ‘income’ in s. 4 of that Act, provided that ‘in- 
come’ did not include ‘in the case of an annuity which has been pur- 
chased—that part of the annuity which represents the purchase price’. 
It was not until 1930 that the words ‘to the extent to which that price 
has not been allowed or is not allowable as a deduction under the 
provisions of this Act or of any Act repealed by this Act’ were added. 
The Income Tax Assessment Act 1915 made no mention of annuity 
income as such, but that Act did contain a provision (s. 18 (c)) 
authorising a deduction from the total income derived by a taxpayer 
of every premium or sum paid by the taxpayer for a deferred annuity 
or other provision for his wife or children. This was succeeded by 
a substantially similar provision in s. 23(c) of the Income Taz 
Assessment Act 1922, which operated until the Income Taz Assess- 
ment Act 1936. By the last-mentioned Act a not dissimilar provision 
was made by s. 79 (e), and this was to be found in s. 160 (2)(f) of 
the Act as it stood in 1947. But in 1930, when the amendment to the 
definition of ‘income’ in the 1922 Act, insofar as it referred to 
annuity income, was effected, there was no provision, so far as I can 
see, which authorised the deduction by a taxpayer of moneys, or any 
part thereof, expended on the purchase of an annuity for himself. 
In saying this I exclude from consideration payments made to a 
superannuation fund, which, in appropriate circumstances, were, at 
least in part, deductible under s. 23 (g) of the Act, for pensions and 
superannuation and retiring allowances not paid in a lump sum were 
dealt with specifically and treated as income from personal exertion. 


“‘This brief reference to the history of the legislation leads me 
to enquire why it was that the Legislature considered it necessary in 
1930 to qualify the expression ‘that part of the annuity which repre- 
sents the purchase price’ by the addition of the words ‘to the extent 
to which that price has not been allowed or is not allowable as a 
deduction under the provisions of this Act or of any Act repealed by 
this Act’. Clearly, I should think, the Legislature considered that 
some part of the purchase price of an annuity which had been pur- 
chased might have been allowed as a deduction under the provisions 
of the Act as it stood in 1930 or under earlier legislation, and it was 
thought proper that in such cases the annuitant should not receive 
tax free that part of the purchase price which had been the subject 
of the deduction or deductions. At all events, the amendment appears 
to be designed, at least in part, to produce this result. But, as far 
as I can see, a deduction of the purchase price, or part thereof, was 
never allowable where a taxpayer had purchased an annuity for 
himself. On the other hand, deductions were allowable in specified 
circumstances where the annuity had been purchased for the annui- 
tant by some other person (see s. 23(c)). These considerations 
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suggest to my mind that the expression ‘an annuity which has been 
purchased’ was not understood to constitute exclusively a reference 
to an annuity which had been purchased by a taxpayer for himself. 
The same expression was used in s. 26 (c) in the Act of 1936, and it 
was used in much the same circumstance as previously. The construc- 
tion of this subsection is by no means free from doubt, but I feel that 
an examination of the history of the legislation and of the circum- 
stances in which the expression under consideration has been used 
from time to time compel me to conclude that the appellant’s annuity 
is one which was purchased within the meaning of the subsection.’’ 


EX-GRATIA PAYMENT TO PUBLIC SERVANT TO 
ALLAY HARDSHIP 


At the end of 1949 taxpayer, a Commonwealth public servant 
then on loan to a State Government, sought from the State a rehabili- 
tation allowance of £500 to compensate him for the disadvantage 
suffered by his having sold his house and furniture in 1944 at pegged 
prices following inter-city transfer in his employment by the Com- 
monwealth and by his having to pay inflated prices for another house 
and furniture purchased in 1949 when he was a State officer. The 
State made an ex-gratia payment of £500 ‘‘on account of financial 
disabilities incurred by [taxpayer] consequent upon his appoint- 
ment... .’’ Held: the sum of £500 was assessable under s. 26 (e) 
(4 C.T.B.R. (N.S.) Case 74). 


SECTION 107 TAX-FREE DIVIDENDS 


Tax-free funds absorbed by payment of taxes.—The following table 
sets out the position and movements in the accounts indicated of a 
private company for the year ended 30 June 1944: 


Profit and Loss Profit Dividend 
Appropriation Suspense Reserve 
Taz Free Taxable TaxFree Taxable Taz Free 


£ £ £ £ £ 


Opening balance .. 3019 1859 12,700 
Transfer 1 Jan. 1944 +1360 42179 +145 








4379 4038 i i 12,845 


1943-44 profit .. .. 
Transfer 30 June 
ea aa eas ale +1456 








4379 5494 


Taxes paid (£9873) 
30 June 1944 .. —4379 —5494 








Nil £5947 £12,845 


SS 


The balance sheet as at 30 June 1944 disclosed as above the credit 
balances on the profit suspense and dividend reserve accounts respec- 
tively. A dividend of £12,800 was paid in a later year out of dividend 
reserve, and at 30 June 1948 the above accounts stood as follows: 
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Dividend reserve os é 3 £3585 credit 
Profit and loss appropriation ny i £244 debit 
The credit balance, £3585, in dividend reserve account was made 
up as follows: 
Credit balance in account 4 a £367 
Transfer of £3218 from profit and tine appro- 
priation account comprising: 
1946 tax-free profit i 6a -. £243 
1947 tax-free profit ne oq + 


Part of other profits located in appropriation account 
claimed to be restoration of part of tax-free profits 
located in that account when debit for taxes paid 
(£9873) reduced balance in oniinapenanasie account 
‘to nil x“ ‘ mt 2,850 


£3585 


or 

In August 1948 the company declared twelve ‘‘staggered’’ divi- 
dends totalling £3585, which it purported to pay out of the dividend 
reserve. The Commissioner allowed a s. 107 rebate on the first eight 
dividends totalling £735, but denied the rebate on the remaining 
dividends totalling £2850. In claiming a rebate on the whole of his 
share of the dividend, a shareholder contended substantially that the 
£9873 taxes paid and charged to profit and loss appropriation account 
at 30 June 1944 had not absorbed the profits therein. The company’s 
accounts for all relevant years had been submitted to and adopted 
by the shareholders in annual general meeting. At no time up to the 
date of hearing by the Board of Review of the shareholder’s objection 
was any alteration made to the original entries in the company’s 
accounts. 


Held, disallowing the objection, in the circumstances profits in the 
appropriation account had been appropriated for payment of taxes 
in the year ended 30 June 1944, so that no part of such profits could 
be treated as being available for distribution when the dividend in 
question was paid in 1948 (4 C.T.B.R. (N.S.) Case 72). 


‘‘As I understand the taxpayer’s submission, it is claimed that 
the statements of account accompanying the balance sheet as at 
30 June 1944 are not binding upon the company and its shareholders 
for income tax purposes so far as they relate to appropriations, and 
that notwithstanding the form of the accounts it remains open to the 
company, in terms of the resolutions declaring dividends, to nominate 
at any time the accounts containing the funds from which the divi- 
dends were paid. It was said that charging the amount of £9873 
taxation paid in the year ended 30 June 1944 against the profits 
appearing at credit in the profit and loss appropriation account 
exactly equalling that amount was not an appropriation of profits 
but a mere bookkeeping entry which did not reflect the true intention 
of the company. It was further stressed that the true intention was 
to preserve at all times the greatest possible amounts of taxed profits 
for subsequent distribution to the shareholders as dividends subject 
to s. 107 rebate. All of this was submitted in argument, as no evidence 
from the company was called. The whole of the evidence as to the 
company’s treatment of its profits is to be found in the documents 
before the Board. 
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‘‘As a general principle in the application of s. 107, it would 
seem sufficient to show that a company has paid tax or become liable 
to pay tax on an undistributed amount, that the amount may law- 
fully be distributed as a dividend, and the dividend be expressed to be 
paid wholly and exclusively out of that amount. As to whether or not 
a company has such an amount which may still be found amongst its 
assets is a question of fact to be resolved in accordance with the 
circumstances of each case. 

‘In the case before us the only evidence of profits available for 
distribution as dividend is contained in the balance sheets and ac- 
counts annually adopted by the shareholders. There is not a shred of 
evidence that the company’s profits were dealt with or applied in any 
other way than that set out in the documents referred to. The 
balance sheet as at 30 June 1944, with accompanying statements of 
profit and loss appropriation account, profit suspense account, and 
dividend reserve account, were unanimously adopted in general meet- 
ing held on 6 October 1944, and the minutes recording that adoption 
were confirmed at the next succeeding general meeting held on 
30 October 1945. Care was taken in the preparation of the accounts 
to build up by transfer from other accounts the funds standing to the 
eredit of profit and loss appropriation account at 30 June 1944 for 
the specific purpose of appropriating those funds against the amounts 
of income taxation paid away during the year. Income taxation has 
often been described as the Crown’s share of the profits, and by its 
nature must be accounted for as part of the profits of the company. 
It cannot lawfully be capitalized, and once paid away cannot be 
treated as forming part of the company’s assets. Although it was 
open to the company to deal with its profits otherwise than as shown 
by the balance sheet and accounts, there is no evidence of any attempt 
having been made by the company to do so up to the declaration of 
the dividend or at any time thereafter, and I am of the opinion that 
no part of the amount of £9873 8s. (which included the amount of 
£2851 taxed profits here in dispute) standing to the credit of profit 
and loss appropriation account at 30 June 1944 was available for 
distribution as a dividend in August 1948 when the subject dividends 
were declared payable’’: per Mr. F. C. Bock. 


KENNELS EXPENDITURE OF HUNT CLUB 


Expenditure on one activity related to gaining income from another 
activity——Under reservations contained in State statutes a hunt 
club was eligible, so long as it was a hunt club, to conduct annually 
a point-to-point steeplechase and, in conjunction with three other 
recognised hunt clubs, race meetings. Taxpayer club’s profit from 
these races was admittedly assessable income, but the Commissioner 
refused to allow as a deduction from such income any part of the 
elub’s kennels expenditure, being the cost of the upkeep and care of 
its hounds and kennels, including the cost of incidental insurances. 
On appeal from a decision by Board of Review No. 2 (3 C.T.B.R. 
(N.S.) Case 74) confirming the Commissioner’s assessment—Held, 
allowing the appeal, the expenditure in question was related to the 
gaining of the assessable income derived from the race meetings in 
the sense contemplated by the second limb of s. 51 (1), and accord- 
ingly the proportion of the relevant expenditure applicable to the 
income derived from the race meetings was an allowable deduction 
(Yarra Glen and Lilydale Hunt Club v. F.C. of T., 29 October 1954, 
High Court). 
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‘Tt is clear that the taxpayer carried on during the year of 
income the business of holding race meetings for the purpose of gain- 
ing income which in its hands would be assessable income. The carry- 
ing on of this business was dependent upon the taxpayer being a 
hunt club. It obtained official consent or authority to hold the race 
meetings and so far as one of them was concerned to receive a share 
of the profits, because it was a hunt club, especially because it was 
one of the four recognised hunt elubs. It owed its standing as such 
to the fact that it kept and trained a pack of hounds. Indeed the 
race meetings were no less hunt club affairs than the club’s hunting 
events. It follows that the expenditure in housing, maintaining, and 
training the hounds related to the club’s business of racing as well as 
to the club’s hunting events. Virtually the club was under the 
necessity of keeping a pack of hounds in order to be eligible to 
exercise the privileges granted under the law to hunt clubs to hold 
race meetings. In my opinion the expenditure in question was related 
to the gaining of the assessable income derived from the two race 
meetings in the sense contemplated by the alternative in s. 51 (1). 
Of course it was not expenditure of a capital nature. I think it is not 
true to say that the whole of the expenditure was‘of a ‘private or 
domestic nature’. The expenditure was brought upon the club not 
only by the need of providing hunting facilities for its own members 
but also by the need of preserving its recognition as a hunt club 
without which its eligibility under the law to hold race meetings 
would cease. The total amount of expenditure in question was 
£628 7s. 3d. The proportion of this amount applicable to the income 
derived from the two race meetings should be treated as an allowable 
deduction in calculating the appellant’s taxable income. The amended 
assessment should be remitted to the Commissioner and the taxpayer 
re-assessed on this basis’’: per McTiernan, J. 


CONSIDERATION “IN CONNEXION WITH” SURRENDER 
OF LEASE 


By contract executed on 14 February 1949 taxpayer agreed to 
sell and M. agreed to buy for £3200 the stock, implements, etc., and 
the goodwill of taxpayer’s guest house business. Taxpayer agreed to 
assign her tenancy of the premises to M., and she obtained the free- 
holder’s assent to the proposed assignment. Before settlement under 
the above contract the freeholder sold the premises to certain trustees 
who then entered into negotiations with taxpayer and M.; in the 
result two agreements under seal dated 6 May 1949 were entered into. 
Under one agreement the February contract between taxpayer and 
M. was cancelled in consideration of a payment by the trustees and 
taxpayer to M. The second agreement, between taxpayer and the 
trustees, provided (a) that the taxpayer should sell to the trustees 
certain chattels used in her business for £1200; (b) in consideration 
of £1900 paid as and by way of compensation to taxpayer by the 
trustees she abandoned all her rights under the February contract 
and agreed to obtain for the trustees a release from M.; (c) in con- 
sideration of £100 she surrendered her lease to the trustees and agreed 
to hand over to them vacant possession of the premises and for that 
purpose she put an end to the business formerly carried on by her. 
Taxpayer objected to the inclusion of the sum of £1900 in her assess- 
able income. 

Supplement to The Australian Accountant—January, 1955 





100 CuRRENT TAXATION JANUARY, 1955 





Held (Messrs. W. M. Owen and R. A. Cotes, Mr. A. P. Webb 
dissenting) : The sum of £1900, although received for the abandon- 
ment by taxpayer of her rights under the February contract, was 
assessable as being a consideration ‘‘in connexion with’’ the surrender 
of her lease (4 C.T.B.R. (N.S.) Case 78). 

‘‘Applying the principles enunciated above, and adapting them 
to the facts of this case, it is clear that a consideration can be re- 
garded as being ‘in connexion with’ the surrender of a lease even 
although it is not paid and received as part payment for that surren- 
der as such. The consideration of £1900 was paid for a tangible asset 
quite distinct from the lease itself. It could not, I think, be said that 
the consideration of £1200 paid for the chattels which had been used 
in and for the business was consideration ‘in connexion with’ the 
surrender of the lease. Can it be said, therefore, that the considera- 
tion of £1900 was likewise not in any way connected with the surren- 
der? 

‘**The chattels—in the nature of implements and utensils of trade, 
furniture, and, perhaps, fixtures and fittings—had a tangible value 
quite apart from the question of whether or not the taxpayer was 
able to continue in occupation of the premises. They had market 
value for disposal for use elsewhere than on the premises. But the 
rights possessed by the taxpayer under the agreement for the sale of 
her business were different in nature. They were, presumably, enforce- 
able so long as, and only so long as, she was able to continue in occupa- 
tion of the premises and to deliver possession of those premises to the 
purchaser. It is inconceivable that she would be prepared, willingly, 
to vacate possession of the premises to the owners of the building, 
and thereby sacrifice her rights under the contract of sale, unless she 
were to receive an adequate compensation from the trustees who, as 
owners of the buildings, desired immediate vacant possession. Pay- 
ment of this compensation to the taxpayer was a necessary step to 
procure for the trustees, as owners of the premises, the desired vacant 
possession of those premises. 

‘‘In these circumstances, and having regard to the application 
by Kitto, J., of the principles which he enunciated in Berry v. Federal 
Commissioner of Taxation (1953), 5 A.I.T.R. 591, to the facts of that 
ease, I think that the consideration of £1900 received by the taxpayer 
from the trustees, whilst it was not received for the delivery of vacant 
possession, was received as a condition of delivery of that possession. 
To use the language of Kitto, J., I think that ‘a consideration which 
has this character cannot well be denied the description of ‘‘a con- 
sideration in connexion with’’’ the surrender of the lease’’: per 
Mr. R. A. Cotes. 


ACQUISITION OF RIGHT TO REMOVE SAND AND GRAVEL 


The taxpayers, who carried on business as sand and gravel mer- 
chants, purchased for £2000 the right to a deposit of gravel and sand 
ballast on land, with options to acquire two other deposits on other 
land, one of which they exercised, paying £2250 for the deposit so 
acquired. They acquired no estate or interest in the land, but had a 
right of access for the purpose of removing the material. The material 
had not been raked up. The taxpayers did not work it up or treat 
it as a raw material, but simply dug it up, carted it away, and sold 
it elsewhere. Held: the cost of acquiring the gravel and sand ballast 
was not a capital expense but an expense of acquiring stock-in-trade 
(Stow Bardolph Gravel Co. Ltd. v. Poole, [1954] 2 All E.R. 661). 
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‘Tt is said here that the opposite conclusion should be reached, 
and I think in substance the reason is because this gravel had never 
been raked off the soil on which it was lying. There is no question, in 
any true sense, of extracting gravel. No process, as I understand it, is 
gone through here. It is not even suggested that a riddle or sieve is 
used. The gravel is merely dug up or raked up where it lies, put on 
the lorry, and sold wherever it can be. It is said that what was 
bought was a mere right to go on the place and win the gravel, but, 
in effect, in Golden Horse Shoe (New) Lid. v. Thurgood (1933), 
18 T.C. 280, what was bought was the licence to go on the land and 
take away the ‘tailings’ and I myself think that it is a distinction 
without difference to suggest that, because nobody had ever applied 
a rake to this gravel before, it should be treated as capital, whereas, 
if somebody had raked it into little heaps before the contract was 
made, then its purchase would constitute a different form of adven- 
ture. It is the same situation. The gravel is no more and no less 
attached to the land. ... These people were sand and gravel merchants. 
What they bought under this contract was sand and gravel. They did 
not work it up or treat it as raw material or do anything with it, so 
far as I am told, except to load it on to a cart and take it away, and 
I think it would be to introduce only another artificiality if I were 
to say that the fact that this gravel was not worked before, or had 
not been moved, made the expenditure on it a capital outlay when 
that expenditure would have been a trading cost if it had happened to 
' have been touched with a rake. I think the company was buying its 
stock-in-trade when it bought the gravel, and ought to be allowed to 
deduct the cost against the money it made by selling it’’: per 
Harman, J. 


PROFIT ON SALE OF HOUSE BUILT BY 
BUILDING TRADESMAN 


Taxpayer, a carpenter, married and with a young family, had 
bought land at Armidale, where he was employed in his trade, and 
himself prepared certain building requirements for a house he pro- 
posed erecting thereon. However, his work at Armidale having cut 
out, he moved to Sydney, where he assisted in building a suburban 
house for his former employer; his wife and family then moved into 
occupation of the garage. Taxpayer himself bought for £400 land in 
the vicinity, and in February 1950 began building thereon. The 
building permit was taken out in his former employer’s name, but it 
was not disputed that the land and subsequent building thereon were 
owned by taxpayer. At first a garage was built, into which taxpayer 
and his family moved; by June 1950 a brick cottage had been partly 
erected, and taxpayer then sought and obtained a bank loan of £1500 
to complete the home. In the body of the application for the loan 
was an undertaking that the advance limit sought was ‘‘£1500 in all 
temporarily, to be repaid from proceeds of sale’’ of the land on which 
taxpayer was building. In completing the home taxpayer used the 
items he had made for the earlier proposed Armidale home. When 
the house was almost completed taxpayer sold it in March 1951 for 
£4025, repaid his bank loan, and bought further land with a garage 
thereon and brick foundations laid on which he built and later 
occupied a home. The Commissioner assessed a sum of £1619 in terms 
of s. 26 (a). Taxpayer in evidence denied that the above statement 
in his application for a loan conflicted with his assertion that he had 
built the house as a home and not for re-sale; he stated that he had 
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said he would sell in order to repay the loan if he found difficulty in 
obtaining employment. Held: taxpayer had failed to discharge the 
onus on him of proving that the assessment was excessive (4 C.T.B.R. 
(N.S.) Case 73). 


‘*There are in existence facts which are consistent with the respec- 
tive points of view expressed by the contending parties before the 
Board, and on the whole I am inclined to favour the inference which 
the Commissioner asked the Board to draw from the facts outlined 
above ; but in any event, I am not prepared to find positively in favour 
of the taxpayer, as indeed I would have to do if I were to upho'd his 
claim before this Board, that he did not have a profit-making motive 
when he acquired the subject land and proceeded to erect a garage 
and house thereon. In the circumstances, and because the evidence 
before the Board does not enable me to make such a positive finding, 
it follows that the decision of the Commissioner on the taxpayer’s 
objection which is before this Board is necessarily upheld’’: per 
Mr. J. L. Burke. 


IMMUNITY OF CROWN FROM TAXATION 


The following decision of the House of Lords had the somewhat 
remarkable result that a non-public body was able to invoke the 
immunity of the Crown from income tax so as to secure the benefit 
for itself. 

In Bank Voor Handel En Scheepvaart v. Administrator of 
Hungarian Property, [1954] 1 All E.R. 969, a Dutch company, the 


shares of which were owned by a Hungarian, was held to have become 
an enemy within the meaning of the Trading with the Enemy Act 
1939, because, and only because, it continued to trade in Holland after 
the German occupation of that country. It owned certain gold bars 
in England and, under orders of the Board of Trade, these bars were 
vested in the Custodian of Enemy Property and were sold by him. 
He invested the proceeds from time to time in Treasury bills. The 
profits from these investments were assessed to income tax in his 
hands, and he paid the tax. The House of Lords held, by majority, 
that the Custodian was not liable to pay the tax because the Custodian 
was a servant of the Crown and received the income in the course of 
his duties. 

Lord Tucker, in the course of his reasons, said: ‘‘The question 
for decision is, accordingly, whether the custodian, in receiving this 
income under these statutory provisions, falls within any one of the 
classes of persons in respect of whom the principle of Crown immunity 
applies. There are three such classes: (i) the Sovereign personally ; 
(ii) his servants or agents; (iii) persons who are not Crown servants 
or agents, but who, for certain limited purposes, are considered to be 
‘in consimili casu’. 

“‘The first class needs no consideration for present purposes. It 
is not always easy to ascertain from the decided cases whether a par- 
ticular decision has been based on considerations applicable to class 
(ii) or class (iii), but I think that the following propositions emerge 
from the speeches in this House in the cases of Mersey Docks v. 
Cameron; Jones v. Mersey Docks (1865), 11 H.L. Cas. 443, and 
Coomber v. Berks J.J. (1883), 9 App. Cas. 61; 2 T.C. 1, and the judg- 
ments of the Court of Appeal in the more recent cases of Austrian 
Property Administrator v. Russian Bank for Foreign Trade (1932), 
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48 T.L.R. 37, and London County Territorial & Auziliary Forces 
Association v. Nichols; London County Territorial & Auziliary Forces 
Association v. Parker, [1948] 2 All E.R. 432: (1) The immunity 
extends at least to include all those officers of State and their subor- 
dinates who now perform, pursuant to statutory authority, functions 
of public government which were formerly the peculiar prerogatives 
of the Crown. (2) Such functions include the making and carrying 
on of war and the making of treaties of peace and other consequential 
international arrangements and the performance thereof. (3) It is 
immaterial whether the person in respect of whom the immunity is 
claimed is himself an officer of State with Ministerial status, or is a 
subordinate official of such Minister, or is himself an executive officer 
of lower status than that of a Minister. (4) The immunity extends to 
such persons only so long as they are acting in the capacity described 
above. (5) This immunity also extends to persons who do not come 
within the class above described but are the owners or occupiers of 
property exclusively used for the purposes of government. The 
immunity only protects such persons in respect of liability or dis- 
ability arising in respect of the ownership or occupation of such 
property. This is the class number (iii) above and generally referred 
to as ‘in consimili casu’. 


**My Lords, if these propositions are properly deducible from the 
principles enunciated in the authorities referred to above, and if the 
two cases in the Court of Appeal were correctly decided, as I think 
they were, I have little doubt that the Custodian of Enemy Property 
in receiving the income in question came within class (ii) and is 
covered by paragraphs numbered 1 to 4 inclusive above. My reasons 
for so holding are as follows. The functions of the custodian in receiv- 
ing and preserving and ultimately disposing of enemy property under 
the directions of the Board of Trade or Treasury were a necessary 
part of the machinery of modern government directed to the making 
and prosecution of the war and the making and implementing of 
treaties of peace and agreements with other States on the termination 
of hostilities, which functions were formerly the prerogative of the 
Crown. The custodian in all essentials was a subordinate of the Board 
of Trade, subject only to the direction of the Treasury under reg. 
4(3) of the Defence (Trading with the Enemy) Regulations. His 
discretionary powers were negligible, and with regard to the actual 
receipt and disposal of moneys were non-existent, save as in so far as 
expressly conferred on him in any particular case by the Board. He 
was in no sense an agent or trustee for the former alien owner whose 
beneficial interest in the gold bars had been extinguished by the 
trading with the enemy legislation and who had only a ‘spes restitu- 
tionis’ (cf. Re Munster, [1920] 1 Ch. 268). Only the Board of Trade 
or the Treasury could give directions as to the disposal of these bars 
or their proceeds, and the custodian was bound to comply with their 
orders. ... 


‘*This does not, however, dispose of the case. It is still necessary 
to decide whether this income was Crown income. A servant or agent 
of the Crown might be charged with the duty of receiving and apply- 
ing income for the benefit of some person other than the Crown. That 
is not the position in this case. The beneficial interest was in suspense, 
but the former owner’s interest had been extinguishd. It was not his 
interest which was in suspense. I am prepared for present purposes 
to assume (but not to decide) that an order made before the end of 
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the war appropriating these moneys to the public revenue would have 
been ultra vires. This does not seem to me decisive. I agree, for the 
reasons which have been stated by my noble and learned friend, Lord 
Reid, that ‘arrangements to be made at the conclusion of peace’ in- 
clude arrangements which could be made without the authority of 
Parliament, and that this gave the Crown a sufficient interest in the 
fund to invoke the principle of immunity. The fact that at the 
moment of receipt the income could not be applied exclusively to the 
public revenue is, as it seems to me, a consideration which would only 
become relevant if (as to which I have considerable doubt) the 
decisions in the ‘in consimili casu’ cases, based as they are on the 
ownership or occupation of real property, can be extended to cover 
such a case as the present.’’ 


SPECIAL INITIAL DEPRECIATION 


Property acquired as gift.—Taxpayer claimed forty per cent initial 
depreciation under s. 57a of the 1936-1950 Act and normal deprecia- 
tion under s. 56 (1) on £383, being the depreciated value under s. 62 
of structural improvements on agricultural land received by him as a 
gift during year ended 30 June 1950. The Commissioner allowed 
normal depreciation, but rejected the claim made under s. 574 (14). 
Held: although the effect of ss. 60 (1) and 62 (2) was to fix a deemed 
cost price for the allowance in the circumstances of normal deprecia- 
tion, the terms of s. 57a were such that no allowance thereunder was 
permissible except where there was an actual cost in money or money’s 
worth (4 C.T.B.R. (N.S.) Case 81). 


COMPENSATION RECEIVED BY LESSOR FOR FAILURE BY 
LESSEE TO RESTORE PREMISES TO ORIGINAL CONDITION 


The taxpayer was the lessor of office premises. Under the terms 
of the lease, the lessee could make any alterations it wished to the 
premises on condition that the lessee restored the premises to their 
original state before vacating. On vacating the premises the lessee 
paid to the taxpayer $50,000 in return for releasing the lessee from 
its obligation to restore the premises. Held: the sum was a non- 
assessable receipt (No. 148 v. Minister of Nat. Rev. (1954), 10 Can. 
Tax A.B.C. 110). It is considered that a receipt of the above nature 
is not a ‘‘premium,’’ as defined by s. 83 (1), and is not assessable 
under the Commonwealth Act. 


TRAVELLING EXPENSES PREPARATORY TO SETTING UP 
BUSINESS 


Taxpayer, who possessed such outstanding qualifications as an 
engineer that his services were likely to be required from time to time 
in different parts of the world, went to England in 1939 and estab- 
lished himself as a consultant. During the war he took a salaried 
appointment in England which he held until he returned to Australia 
early in 1948 to establish himself here. He claimed a deduction of his 
expenses in travelling to Australia and, under s. 51 (1), of the excess 
over the rebateable amount of superannuation payments made by him 
to a fund established by the English employer. Held: Claims disal- 
lowed as neither the travelling expenses nor the superannuation pay- 
ments were incurred in gaining or producing assessable income 
(4 C.T.B.R. (N.S.) Case 60). 
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BANKRUPTCY AND INCOME TAX LAW 


1954 amendments to Assessment Act.—Under the Bankruptcy Act, 
a person becomes bankrupt upon the making of a sequestration order. 
These orders may be made by a court having jurisdiction in bank- 
ruptcy, but the Act also provides for such orders to be made, upon a 
debtor’s own petition, by a registrar in bankruptcy. In the recent 
case of The Queen v. Davison (1954), 28 A.L.J. 255, the High Court 


held that the provisions of the Bankruptcy Act empowering a regis- 
trar to make a sequestration order are invalid as purporting, contrary 
to the Constitution, to confer part of the judicial power of the Com- 
monwealth upon a person who is not a court. 

Last October a Minister said that the Government was giving 
urgent consideration to the question whether any amendment of the 
Bankruptcy Act is required as a result of this decision, and the form 
which the amendment should take. One possibility, it was said, is that 
the Bankruptcy Act will be so amended that debtors may become 
bankrupt upon their own petition without any adjudication or 
sequestration order. If this course is adopted, the expression ‘‘is 
adjudicated bankrupt”’ in s. 63 of the Income Tax and Social Services 
Contribution Assessment Act will become inappropriate to some cases 
where debtors become bankrupt upon their own petition. Similarly, 
the references to persons adjudicated bankrupt and to the order of 
sequestration in ss. 80 and 221 of the Act will become inappropriate. 

Therefore, the Government decided to amend the Assessment Act 
so as to refer merely to the fact of a person becoming a bankrupt 
without referring to the particular procedure by way of adjudication 
or sequestration order or otherwise by which he becomes a bankrupt. 
The amendments made are consistent with the Bankruptcy Act as it 
now stands as well as with that Act in any form in which it is con- 
templated it may exist following upon any amendments that are made 
as a result of the recent High Court decision. 

Section 63 (2) of the Assessment Act provides that, on the bank- 
ruptey of a debtor to a taxpayer, the amount of his debts which have 
been brought to account by the taxpayer as assessable income in any 
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year or which are in respect of money lent in the ordinary course of 
a money-lending business shall, to the extent that they are not recover- 
able, be deemed to be bad debts. The effect of the 1954 amendment is 
to substitute the words ‘‘becomes bankrupt’’ for the words ‘‘is 
adjudicated bankrupt.’’ 

Section 80 (4) provides that, on the bankruptcy of a taxpayer, 
losses incurred by him prior to the bankruptcy shall be excluded from 
deductions otherwise allowable in respect of the losses of previous 
years. New sub-section (4) which has been inserted in s. 80 has sub- 
stantially the same effect as the sub-section which was omitted, subject, 
of course, to the substitution of the words ‘‘has become bankrupt’’ 
for the words ‘‘has been adjudicated bankrupt.”’ 

Section 221 (1)(b)(i) provides that, subject to specified excep- 
tions, the trustee in a bankrupt estate shall apply that estate in pay- 
ment of Commonwealth income tax in priority to all other unsecured 
debts. The effect of the 1954 amendment is to substitute the words 
‘*the date on which he became a bankrupt’’ for the words ‘‘the date 
of the order of sequestration.’’ 

The above three amendments effected drafting alterations only. 


IT CAN HAPPEN HERE 


‘*It will have been noticed that the period with which we are 
concerned is that from 1 May to 8 December 1943, a period beginning 
more than eleven years ago. It is, indeed, nearly four years since the 
validity of the two directions came before the Special Commissioners. 
I am not criticising anyone concerned at any stage; for I have no 
grounds on which to base any criticism, other than the mere fact of 
the passage of the years. Both counsel for the company and counsel 
for the Crown regretted the delay. Where the question involved is 
(as I assume it for the moment to be) the question of fact: Aye or 
no, has a ‘reasonable’ part of the company’s income been distributed ? 
it is so plainly wrong (and not less wrong though both parties were 
eontent) that such a question should not be investigated till years 
after the event—when some of the witnesses might, indeed, be no 
longer available—that I have felt bound to draw attention to so re- 
markable a lapse of time’’: Sir Raymond Evershed, Master of the 
Rolls, in A. & J. Mucklow Ltd. v. I.R. Comrs., [1954] 2 All E.R. 508. 


AMENDMENT OF ASSESSMENT TO CORRECT ALLEGED 
MISTAKE OF FACT BY COMMISSIONER 


Taxpayer was the sole shareholder in a private company, Rowden 
Pty. Ltd., which derived its only income from dividends on shares 
held by it in Bulolo Gold Dredging Ltd. and in Placer Development 
Ltd. In his return for year ended 30 June 1942 taxpayer included 
£6800 dividends received by him from Rowden. He did not claim that 
any part of those dividends was exempt although in previous years 
his dividends from Rowden had been exempted under s. 44 (2) (b) (i) 
as being paid wholly and exclusively out of exempt ex-Australian 
income, namely, out of Bulolo and Placer dividends paid by those 
companies out of their ex-Australian income. By Act No. 58 of 1941, 
s. 44 (2)(b) (i) was repealed except insofar as it applied to dividends 
declared prior to 30 October 1941. Taxpayer’s return did not show 
the dates on which his dividends from Rowden were declared or out 
of what profits they had been paid; but, as taxpayer knew, Rowden’s 
returns in the hands of the Commissioner showed that Rowden had 
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declared one dividend of £3400 on 3 July 1941 and paid out of its 
profits of year ended 30 June 1941, and that a second dividend of 
£3400 had been declared on 24 December 1941 and paid out of its 
profits of year ended 30 June 1942. Notice of assessment was issued 
to taxpayer on 7 June 1943 on the footing that the whole dividend of 
£6800 from Rowden was exempt. In September 1944 notice of 
amended assessment was issued to include as assessable income the 
second dividend of £3400. Taxpayer objected that the amended assess- 
ment was not validly made under s. 170. Evidence at the hearing of 
taxpayer’s appeal established that the admittedly erroneous exclusion 
from taxpayer’s assessment of both instead of only the first of the 
dividends from Rowden Pty. Ltd. resulted solely from a mistake which 
an assessor, G., made in compiling from company returns a ‘‘ Rebates 
on Company Dividends”’ list. This list was the source from which a 
dividend rebate register was prepared for the use of assessors in deter- 
mining what dividends should be exempted in individual shareholders’ 
assessments. When dealing with Rowden’s return for the purposes of 
his list, G. first made an entry that the dividends paid by Rowden 
were fifty per cent exempt as declared prior to 30 October 1941; then, 
on the same day, he changed the entry to 100 per cent exempt under 
s. 44 (2)(c). The error made in taxpayer’s original assessment being 
discovered, it was concluded by certain senior officers, without any 
reference to G. as to why he had made the alteration, that a mistake 
of fact had been made in that G. was supposed by those officers to 
have wrongly assumed that Placer’s income, like that of Bulolo, was 
exempt under s. 44 (2)(c)(i) with the consequence that both divi- 
dends paid by Rowden would be exempt under s. 44 (2) (c) (ii). At 
the hearing G. deposed to a recollection which coincided with the 
assumption made in 1944 by his fellow officers. 

Held: (i) The Commissioner had failed to prove that a mistake of 
fact had occurred in the making of the original assessment and, there- 
fore, the amended assessment was not authorised by s. 170 (3). 

(ii) Taxpayer had made to the Commissioner a full and true dis- 
closure of all the material facts necessary for his assessment and, 
accordingly, the amended assessment was not authorised by s. 170 (2) 
(White v. F.C. of T. (1954), 6 A.I.T.R. (in course of preparation) ). 

In the course of his judgment, Mr. Justice Kitto said: ‘‘The 
crucial question under s. 170 (3), therefore, is whether G. made the 
change through a mistake of fact or through a mistake of law. . 
Clearly enough G. came for some reason to the conclusion that both 
the dividends fell within s. 44 (2)(c). But why? Was it because he 
wrongly supposed the fact to be that Placer, as well as Bulolo, derived 
its income, out of which it paid its relevant dividends, from working 
mining properties in Australia or New Guinea, or was it because he 
misunderstood or forgot some part of the provision made by 
s. 44 (2)(c), or was it because he fell into both these errors? He him- 
self said in the witness box that it was because he had a wrong belief 
that Placer’s income was from mining by it in Australia or New 
Guinea. ... 

**Tf I accept G.’s evidence, the case for the Commissioner is made 
out. I do not suggest that he was not an honest witness, but whether 
his evidence is correct is another matter. When he was first asked to 
think back to the crucial occasion, he was faced with the task of 
isolating an event long past which was similar in kind to many in 
which he must have been concerned both before and afterwards, and 
to recapture the unrecorded thoughts which had accompanied that 
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event. His Department had committed itself and re-committed itself, 
and fellow officers had committed themselves as individuals, to a par- 
ticular theory as to what had been the state of G.’s mind in 1943; 
and now he was asked to say whether or not they had all been wrong. 
The atmosphere was hardly conducive to detachment and accuracy of 
recollection. 


‘‘T must say that I am not satisfied, even on a balance of proba- 
bilities, that G.’s evidence is correct. It may well be true that when he 
deleted ‘50’ in the final column of his list and inserted ‘100’ in the 
fifth column he had an idea in his mind that both Bulolo and Placer 
were companies deriving the whole of their income from gold-mining, 
direetly or indirectly. But I am far from satisfied that his memory 
of the terms of s. 44 (2) (c) (ii) was at all clear. In particular, I doubt 
very much whether he had in mind the requirement that the mining 
property in question in a given case must have been worked by the 
company which declared the dividends, or the requirement that the 
mining property worked must be in Australia or in New Guinea, or 
the requirement that the mining company’s dividends had to be paid 
wholly or exclusively out of its mining income. The easy manner in 
which he took for granted that it was good enough to base the guidance 
he was trusted to provide for the assessors upon his own unverified 
beliefs about Bulolo and Placer—with which companies, by the way, 
he does not appear to have had anything to do on any other occasion— 
suggest, to say the least of it, an uncritical approach to the task he 
was performing. I think it more likely that he contented himself with 
too general and inexact an idea of the terms of s. 44 (2) (c) (ii), to 
which in his evidence he gave the inaccurate label of ‘the gold-mining 
section’, than that he was alive to all the requirements of that pro- 
vision and had an actual belief that they were all satisfied. That he 
was not given to great accuracy of thought was apparent at more 
stages than one in his evidence, and perhaps specially in his answers 
to eross-examination concerning his belief that Placer had, or had had, 
mining activities in New Guinea and Western Australia. 


‘‘A careful reading of the transcript has not altered the im- 
pression which I formed at the hearing, that G.’s evidence does not 
provide a satisfactory foundation for a finding that the mistake which 
he made eleven years ago was one of fact. The onus of proving that it 
was lies upon the Commissioner under subsection (3) of s. 170, for 
that subsection postulates as a condition of its application that an 
error in calculation or a mistake of fact has occurred, and it authorises 
only an amendment to correct such an error or mistake. I am, there- 
fore, of opinion, assuming that before the making of the original 
assessment the appellant made a full and true disclosure to the Com- 
missioner of all material facts necessary for his assessment, that the 
amendment of the assessment was invalid by reason of subsection (3). 


‘“The Commissioner’s alternative case, under subsection (2) of 
s. 170, must also fail if the appellant made such a full and true dis- 
closure. In my opinion he did. It is conceded that he knew what facts 
were placed before the Commissioner in the return of his company, 
Rowden Pty. Ltd. What facts necessary for his assessment, then, were 
material to be disclosed in his own return but were left undisclosed? 
For the Commissioner it is said that first there was the fact that Placer 
derived the profits which it applied in paying its relevant dividends 
from dividends of Bulolo and Pato; and it was said in this connexion 
that there could and should have been placed before the Commissioner 
the contents of the letters from Placer which accompanied its dividend 
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cheques. Secondly, it was submitted that the Commissioner should 
have been given copies of all such portions of Rowden Pty. Ltd.’s 
accounts and minutes as were necessary to show that in appropriating 
profits to the payment of dividends it applied the ‘last in first out’ 
principle and did not keep its Bulolo dividends separate from its 
Placer dividends. If the Commissioner’s officers had had all this 
material before them, it was contended, they would have been enabled 
to see at once that the dividends declared by Rowden Pty. Ltd. in 
1941 were paid out of a mixed fund of Bulolo and Placer dividend, 
‘and that the Placer dividends were not paid out of income derived 
from the working by Placer of any mining property (or indeed ex- 
elusively from the working by anybody of a mining property in 
Australia or New Guinea), and, therefore, they would have perceived 
that the facts of the case did not bring it within s. 44 (2) (c) (ii). But 
it cannot be that in order that a taxpayer shall be held to have made 
a full and true disclosure of all material facts necessary for his 
assessment he must direct the Commissioner’s attention to the non- 
existence of all facts which, if they existed, would entitle him to the 
benefit of exemptions which he does not claim and which he has no 
reason to suppose may be thought applicable to him. The Commis- 
sioner in this case knew that the appellant, who was a resident, had 
derived £6800 in dividends from Rowden Pty. Ltd. That meant that 
as a matter of law the £6800 was prima facie included in the appel- 
lant’s assessable income by s. 44 (1) (a). The Commissioner knew, too, 
that in past years it had been only under s. 44 (2)(b)(i) that the 
appellant’s dividends from Rowden Pty. Ltd. were treated as excluded 
from his assessable income. He knew that the £6800 derived by the 
appellant from Rowden Pty. Ltd. in 1941 consisted of two dividends, 
of which one was declared before and one after 30 October 1941, and, 
therefore, he knew that having regard to the amending Act the second 
dividend was not, though the first was, excluded by s. 44 (2) (b) (i). 
There was nothing more that he needed to know in order to make a 
correct assessment, and it is nothing to the point that if the appellant 
had stated more facts in his return the Commissioner’s officers would 
or might have been put on their guard against gratuitously allowing 
him an exemption to which he was not entitled. In my opinion the case 
does not fall within s. 170 (2).’’ 


CITY OFFICE BUILDING USED BY GRAZIER IN 
ADMINISTERING PASTORAL PROPERTIES 


Taxpayer company, which owned and operated grazing proper- 
ties, claimed depreciation on a city building bought by it in 1949 and 
used for the working accommodation of its head office employees, who 
were engaged in administrative, purchasing, and accounting functions. 
On appeal from a decision of Board of Review No. 3 (4 C.T.B.R. 
(N.S.) Case 6) confirming the Commissioner’s assessment—Held : the 
building, being on city land far removed from the grazing property, 
was not a ‘‘structural improvement on land which is used for the 
purposes of agricultural or pastoral pursuits’’ within the meaning of 
s. 54 (2)(b) (Toomaroo Pty. Ltd. v. F.C. of T. (1954), 6 A.I.T.R. (in 
course of preparation) ). 

‘‘T think that the phrase ‘for the purposes of agricultural or 
pastoral pursuits’ should be read as meaning ‘for purposes being 
agricultural or pastoral pursuits’, and not ‘for purposes incidental to 
agricultural or pastoral pursuits’. See Melbourne Hunt Club v. F.C. 
of Land Taz, [1930] V.L.R. 365; 1 A.T.D. 49. That was a decision of 
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Macfarlane, J., under the Land Tax Assessment Act, but nothing in 
the context or subject-matter of that Act or of the Income Tax 
Assessment Act renders the decision inapplicable. There the question 
was, as it is here, simply one of the grammatical construction of words 
not affected by context or subject-matter. I think that decision was 
correct, if I may say so with respect, and I will apply it. 

‘*No doubt the work done in the Toowoomba building and the 
parking of machinery in or about the building were incidental to 
pastoral pursuits; but it would, I think, involve an undue straining 
of language to hold that this office work and parking of machinery 
constituted, or was part of, pastoral pursuits. If the context of the 
Income Tax Assessment Act throws any light on the question of con- 
struction, then the Legislature, in specifying fences, dams, wells, or 
bores in s. 54, gives, I think, an indication of the kind of improve- 
ments it has in mind, that is to say, those on a pastoral holding or 
property itself, and not a city building hundreds of miles distant, but 
used as an office for the conduct of business incidental to pastoral 
operations, or for parking machinery on its way to or from the station 
property’’: per Webb, J. 


PAY-ROLL TAX 


Taxi truck proprietor and drivers held to be bailor and bailee.— 
Taxpayer was a taxi truck proprietor, the arrangement between him 
and drivers of the trucks being that the drivers would account to 
taxpayer for two-thirds of the gross takings and retain for themselves 


one-third of the gross takings. Out of his share taxpayer met all 
running expenses, the drivers being responsible only for cleaning the 
trucks. Telephone orders for taxi trucks were taken at the central 
depot and posted on a notice board. Drivers customarily attended at 
the depot and each selected from the list his first job for the day; 
during the day drivers telephoned the depot to inquire whether any 
other jobs were available or they would ply for hire as a public vehicle 
on a public rank. There was no obligation on drivers to telephone for 
jobs to the depot. Each driver decided for himself what time he would 
begin for the day, the period for lunch, and what time he would 
finish. Some drivers had, and others did not have, permission to take 
trucks home at night. Taxpayer did not fix charges to be made by 
the drivers. He had the right to change drivers and trucks at will; 
he insured the drivers under the Workers’ Compensation Act. Loss on 
property damaged in transit was shared in the proportion in which 
takings were shared. The Commissioner assessed taxpayer for pay-roll 
tax on the basis that the one-third of gross takings retained by drivers 
was ‘‘wages’’ as defined. Held: The relationship between taxpayer 
and the drivers was that of bailor and bailee and not that of master 
and servant and, accordingly, taxpayer was not liable for pay-roll 
tax (4 C.T.B.R. (N.S.) Case 93). 


WHO IS A SHARE DEALER ? 


What constitutes full and true disclosure?—The executor of a 
deceased taxpayer objected against amended assessments for the years 
ended 30 June 1946 and 1947 and against original assessments for 
year ended 30 June 1948 and for the period to deceased’s death on 
23 September 1948. Each of the amended and original assessments 
included as assessable income profits made by the deceased from deal- 
ings in shares other than oil and mining shares. It was not disputed 
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that any profit from oil and mining shares was assessable, but it was 
claimed that any profits from dealings in Government bonds and 
shares other than oil or mining were not assessable on the ground that 
such securities had been acquired as investments and not for re-sale 
at a profit. Against the two original assessments it was also objected 
that the Act contained no provision ‘‘to treat as income ...any part 
of the return of capital on shares’’ and therefore the part of return of 
capital as assessed in those years should be excluded; this ground 
related to sums of £800 and £320 received respectively in each year 
from a company in liquidation, the shares in which had been acquired 
in various parcels between 1934 and 1944 at a cost of £328. 

Against the two amended assessments it was also objected that 
they were time-barred by s. 170. Copies of deceased’s returns for some 
ten years up to 30 June 1945 showed that it was his practice to lodge 
detailed annexures with his returns, and correspondence from the 
Commissioner indicated that if similar annexures had been attached 
to the 1946 return they had been lost. An annexure to the 1947 return 
gave details of dealings in oil and mining shares only, there being a 
notation stating without more that there had been sales of Government 
bonds and of non-mining shares the profit on which was ‘‘non- 
taxable.’’ Evidence before the Board showed that the taxpayer had 
had the following transactions in shares during the eleven income 
years preceding the year ended 30 June 1946: 


Income year ended Total number of Number of transactions 
30 June transactions in shares other than 
mining or oil shares 


1935 ast Ft a 71 or Ap - 18 
1936 iy iy? be 67 “< -, + 14 
1937 e % % 46 +. an 

1938 bs az of 18 

1939 * oi ity 7 

1940 ete aé oy 9 

1941 na Le ne 3 

1942 bs ie gy 7 se 

1943 oa ud (not known) 

1944 na a (not known) 

1945 in we oli 2 + 


The net profit or loss resulting from the above transactions was 
included as taxable income or allowed as a deduction in the relevant 
assessment. 

Held: (1) The whole of taxpayer’s transactions in shares, whether 
shares in oil and mining companies or otherwise, were related to a 
business carried on by him as a dealer in shares or were transactions 
relating to a profit-making undertaking or scheme. 

(2) The Commissioner had failed to discharge the onus on him of 
proving that the taxpayer had not made full and true disclosure in his 
return for year ended 30 June 1946 and accordingly the amended 
assessment for that year was unauthorised. 

(3) Taxpayer had not made a full and true disclosure in his 
return for year ended 30 June 1947 and the amended assessment for 
that year should be confirmed. 

(4) The original assessments for 1948 and for the period to date 
of death should be confirmed, the grounds of objection not being suffi- 
cient (Mr. H. H. Antceliff contra) to permit examination of the Com- 
missioner’s apportionment to those assessments of the profit arising 
from payments received from the liquidator (4 C.T.B.R. (N.S.) Case 
90). 
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As to findings (1), (2), and (3) above, Mr. H. H. Antcliff said :— 


(1) ‘*The summary set out earlier does indicate a marked falling 
off of transactions in the later years but it is, I think, common know- 
ledge that the opportunities for successful share dealing were very 
restricted during the war years owing to conditions then prevailing 
and particularly as a result of National Security Regulations then in 
force. It is evident from the summary that over the years the tax- 
payer not only dealt in shares in mining and oil companies but that 
there were also numerous transactions in other classes of shares. 
Having regard to these facts and the evidence generally, I am of 
opinion that the disputed transactions in the years under review were 
all related to the business carried on by the deceased as a dealer in 
shares or were transactions relating to a profit-making undertaking 
or scheme.’’ 

(2) ‘‘The burden is on the Commissioner to prove that a full and 
true disclosure has not been made (cf. Hines v. F.C. of T. (1952), 
5 A.I.T.R. 305, and Australasian Jam Co. Pty. Ltd. v. F.C. of T. 
(1953), 5 A.I.T.R. 566), and in the absence of any evidence from him 
as to what information in fact the taxpayer did disclose to him when 
lodging his return, I find that the Commissioner has not discharged 
that burden and that the claim made by the executors in this regard 
succeeds.’’ 

(3) ‘‘I am not satisfied that the taxpayer made a full and true 
disclosure in the 1946-47 return in relation to the sales in dispute in 
respect of that year. The mere fact that they were mentioned is not 
sufficient, particularly as no details whatever were given which would 
enable the Commissioner to determine what profit had been made in 
respect thereof. It is not sufficient to say that the Commissioner’s 
attention was drawn to the matter and he was placed on his guard, 
as it were, and only had to ask for any additional information which 
he might require. If authority be required in this connexion, it is to 
be found in various decisions of the High Court and Boards of Review 
including F.C. of T. v. Westgarth (1950), 81 C.L.R. 396; 4 A.I.T.R. 
429; Scottish Australian Mining Co. Ltd. v. F.C. of T.. (1950), 81 
C.L.R. 188; 4 A.I.T.R. 443; Foster v. F.C. of T. (1951), 82 C.L.R. 
606 ; 5 A.I.T.R. 94. I therefore find that the ground of objection, that 
the Commissioner was precluded by the provisions of s. 170 (3) from 
amending the 1946-47 assessment, fails.’’ 


As to the substance of the matter involved in finding (4) above, 
Mr. H. H. Antcliff made the following observations: ‘‘ Eight hundred 
shares in this company were acquired at seven different dates between 
17 October 1934 and 17 August 1944 at a cost of £328. As a result of 
the company’s liquidation, £800 was received from this source during 
the year ended 30 June 1948 and a further sum of £320 was received 
during the succeeding period, the resultant profit being £1120 — £328 
= £792. This was apportioned as follows: 1947-48 assessment, 
800/1120 of £792 = £566; and in the following assessment, 320/1120 
of £792 = £226. I can see no authority in the Act for making such 
an adjustment; it is true that s. 170 (9) does contain special pro- 
visions in relation to the assessment of taxable income arising from 
an operation or a series of operations spread over more than one year, 
but I do not think it is applicable to a case such as this where the 
shares were held for such a long period prior to the receipt of money 
relative to the liquidation. In my view the profit which arose during 
the 1947-48 year was £800 cash received less £328 cost of the shares, 
i.e. £472, and that the full amount of cash received in the following 
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period, viz. £320, forms part of the taxable income for that period. 
My colleagues, however, are of opinion that the objection is not wide 
enough to cover this point.’’ 


PUNTER’S BETTING WINS HELD NOT TAXABLE 


From May 1946 to March 1947 taxpayer was a licensed book- 
maker. Thereafter he was manager and licensee of an hotel. In each 
of the six years ended 30 June 1947 to 1952 he won substantial 
amounts totalling more than £16,000 net from betting. Throughout 
the six years, and after making arrangements with bookmakers to 
accept all his bets and to look to him only for settlement, he placed 
bets mainly by telephone not only on his own account but also as 
agent for others in the business of turf commission agent or book- 
maker ; he received no monetary reward for these services, but he used 
the information he gained in making his own bets. He kept full 
records of his betting transactions, but otherwise employed no system 
or organisation. On appeal against assessments including his betting 
winnings as income—Held: taxpayer’s punting did.not amount to the 
carrying on of a business of betting and, accordingly, his betting 
winnings were not liable to tax (Langford v. F.C. of T. (1954), 
6 A.I.T.R. (in course of preparation) ). 


‘*In my opinion the fact that the taxpayer was for a brief period 
a licensed bookmaker is by no means conclusive. ... If then the win- 
nings in question were from a business and so taxable, it must be for 
reasons other than the taxpayer’s operations as a bookmaker. These 
reasons, if they exist, must be found in the extent of the taxpayer’s 
‘punting’, or in the system or organization or methods employed by 
him. Now if the taxpayer had employed a staff to collect betting data, 
or if, like a bookmaker, he had a scheme to ensure that whatever 
might be the racing results he would stand to gain, or not to lose, at 
all events, it could well be that this would constitute a business of 
‘punting’. Mr. Bowen, for the taxpayer, conceded as much. But this 
taxpayer did not have such a staff or scheme. To subscribe to a news- 
paper that suggests possible winners is not to have a scheme or sys- 
tem, even if the newspaper’s suggestions are acted upon. So, too, 
obtaining information from a turf commission agent and acting on it 
is not to have a scheme or system. 


‘‘There remains for consideration the arrangements made by the 
taxpayer with bookmakers to accept bets over the telephone, including 
his personal liability to them for payment of all losing bets placed by 
him, whether for others or for himself, and the magnitude of his 
betting. As to this arrangement with and his personal liability to 
those bookmakers, they were made and undertaken in the first place 
for the purposes of Mrs. Abrahams’ business. Indeed it may be said 
to have been an extension of her business in North Queensland that 
the taxpayer was conducting. But here we are concerned not with 
what taxpayer did for her, but with what he did for himself. It is 
true that in the sixth year his personal ‘punting’ greatly exceeded 
hers. Of a total of £94,000 staked in that year, £88,000 belonged to 
him. But the arrangement with other bookmakers was still on Mrs. 
Abrahams’ account. So regarded it does not follow that because she 
was in the business of turf commission agent and he acted for her as 
an undisclosed principal in making arrangements with bookmakers, 
his own personal ‘punting’ with those bookmakers was also in the 
nature of a business. 
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‘‘Lastly, as to the magnitude of his ‘punting’, neither the large 
amounts staked (Jones v. Federal Commissioner of Taxation (1932), 
2 A.T.D. 16) nor the large amounts won (Graham v. Green, [1925] 
2 K.B. 37; 9 T.C. 309) are a safe guide on the question whether 
‘punting’ amounts to a business, or is merely a hobby or pastime. 
And that is the case even where the ‘punter’ does nothing but bet, 
as in Graham v. Green, supra. Here the taxpayer spent only a few 
hours a week placing bets, and gave the rest of his time to his hotel 
work or business’’: per Webb, J. 


BETTING GAINS BY BOOKKEEPER 


The taxpayer was a bookkeeper to five persons associated with 
racing, including three bookmakers. He was also concurrently 
engaged in betting in a systematic manner. His system was to lay 
a main bet on a race and, from observation of what representatives of 
large stables were doing, to lay saving bets so as to reduce his risk. 
He progressively abandoned his ordinary occupation of a bookkeeper 
and allowed it to wither away. Concurrently, his income from betting 
progressively increased so that in 1948 his income from betting was 
£2800 while his income from bookkeeping was only £535. Held: the 
income from betting was assessable (1.T. Case 765 (1951), 19 S. Af. 
T.C. 198). ‘‘His intention is manifest by his conduct. His careful 
procedure on the racecourse and his concentration on betting show 
that it has become his intention to make a living from his occupation 
as a punter on the racecourse, and, this being so, it seems to us that 
the Commissioner was correct in assessing him for income tax’’: per 
Price, J. 

It is doubtful whether an Australian Court or Board of Review 
would come to the same conclusion on the facts as above. 


REMISSION OF ADDITIONAL TAX 


Where claim made for bad debts.—Following departmental investi- 
gations taxpayer was assessed on an assets betterment basis for the 
years ended 30 June 1923-1946. Returns for those years disclosed an 
aggregate taxable income of £28,000 odd, whereas the aggregate 
taxable income assessed was £88,000 odd. Taxpayer admitted having 
deliberately understated his taxable income. Tax payable on the basis 
of the returns lodged was £4770, as against £19,920 determined by the 
Commissioner, the difference being £15,150, so that additional tax 
exacted under s. 226 and its predecessor was £30,300, which the Com- 
missioner remitted to the extent of one-half. In the result the extra 
liability under the assessments, original and amended, comprised 
£15,150 further tax and £15,150 penalty tax, a total of £30,300, 
against which taxpayer’s net assets at 30 June 1946 amounted to 
£84,000. Included in the last figure was a sum of £32,000 odd sundry 
debtors, of which, on uncontradicted evidence for the taxpayer at the 
hearing, some £6700 was written off after 30 June 1946 as bad debts, 
including £3460 claimed as bad debts in taxpayer’s returns for 1943 
to 1946. The only ground of objection pressed before the Board was 
that the amount of ‘‘additional tax imposed upon me in pursuance 
of s. 226 ...is excessive and should be remitted in whole or in part.’’ 
This ground was limited to the years ended 30 June 1940 to 1946. 
The submissions in favour of further reductions in the penalty tax 
were (i) the tax for all but two of the years 1940-1946 was in excess 
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of 20s. in the £; (ii) the taxpayer had voluntarily abandoned certain 
objections ; and (iii) some part of the additional tax was attributable 
to bad debts being included in the application of the assets betterment 
basis. Held (Messrs A. Fletcher and H. H. Anteliff; Mr. J. F. 
McCaffrey dissenting): additional tax for 1943-1946 remitted to 
extent of £2000 attributable to taxpayer’s claims for £3460 bad debts 
in those years. Per Mr. J. F. MeCaffrey: Although the notice of 
objection sufficiently directed the Commissioner’s attention to a claim 
that the assessment was erroneous in that the additional tax was 
excessive and should be remitted in whole or in part, the grounds of 
objection would not convey to the Commissioner the point made at 
the hearing relative to bad debts or the reasons therefor and, accord- 
ingly, contention (iii) above was not open to the taxpayer (4 C.T.B.R. 
(N.S.) Case 87). 

In the course of his reasons Mr. A. Fletcher, Chairman of Board 
No. 3, made the following observations: ‘‘I take the view that the 
£3460 claimed in the returns were actually bad, but that the Com- 
missioner in his method of final assessment has not allowed all of them 
as a deduction, possibly because of the technicality that they had not 
been actually written off in the taxpayer’s records. 

**If they were not actually written off they were not allowable 
deductions in the relevant assessments of the taxpayer, but this matter 
is not before the Board. However, if the additional tax included in 
the assessments includes any amount due to the disallowance of any 
part of the taxpayer’s claim for bad debts, I consider that, to that 
extent, it has been wrongly included. Section 226 (2) imposes addi- 
tional tax where the taxpayer omits from his return any assessable 
income, or includes in his return as a deduction for expenditure 
incurred by him an amount in excess of the expenditure actually 
incurred by him. His claim for a deduction for alleged bad debts 
written off was not an omission of assessable income nor a claim as a 
deduction of expenditure incurred by him (cf. 14 C.T.B.R. Case 10). 


‘‘The grounds of the objections in this case, however, do not raise 
this point ; therefore in the absence of such a ground the Board should, 
I think, for the purposes of this review only, assume that the addi- 
tional tax, after remission, included in the assessment is correctly 
imposed and correctly partially remitted. 

**If that is the position—which I think it is—I consider that the 
fact that the taxpayer has been wrongly called upon to pay additional 
tax is a material factor which the Board can take into account in 
determining if, and to what extent, a further remission of the addi- 
tional tax should be granted. I consider that all the additional tax 
that the taxpayer has been incorrectly called upon to pay should be 
remitted. No further remission is warranted in this case.’’ 


FEES RECEIVED AFTER DEATH OF PRIMARY PRODUCER 


A deceased taxpayer had been a primary producer and a partner 
in a firm of accountants and his estate received moneys on account of 
fees earned prior to his death. These fees were returned as assessable 
income under s. 101A. It was claimed that as the deceased taxpayer 
had been a primary producer immediately prior to his death, the fees 
were subject to the averaging provisions of the Act. Held: Division 
16 had no application to the income in question (4 C.T.B.R. (N.S.) 


Case 63). 
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PROFIT ON LAND REALISATIONS BY GRAZING COMPANY 


Following many years of negotiation, a Royal Grant of one 
million acres was made in 1847 to the Australian Agricultural Com- 
pany for the broad main purpose of enabling the land to be used for 
wool production. Following discovery in 1852 of gold on part of the 
holding, taxpayer company was formed and to it was conveyed in 
1854 some 300,000 acres together with the sheep thereon. The object 
of the company was expressed to be ‘‘purchasing and holding lands 
in New South Wales and of cultivating, letting and selling the same 
and of working gold and other mines.’’ By 1855 the company’s 
mining hopes had faded and the company turned the whole of its 
efforts to wool growing, which thereafter continued to be its main 
activity. In succeeding years many sales and resumptions of parts of 
the company’s holding took place. From the earliest years sales of 
town allotments on the fringes of the holding were made to establish 
and expand townships. Agricultural areas of the holding were first 
leased in 1897 to farmers, with options of purchase, and by 1921 all 
the leased land being agricultural land had been disposed of, mostly 
in 1912 shortly after Commonwealth land tax was introduced. In 
1909 the New South Wales Government resumed 100,000 acres of the 
company’s grazing lands for closer settlement despite persistent efforts 
by the company to avoid the resumption. Over the next twenty-five 
years or so further sales of grazing lands were made under the con- 
stant threat of further resumption. In 1945 the company’s lands 
were proclaimed under closer settlement legislation. In 1950 a parcel 
of 1800 acres of grazing land was sold to a returned serviceman. In 
1952 some 24,000 acres of grazing land were resumed, leaving the 
company with 26,000 acres of its original holding of more than 300,000 
acres. Until 1949 profits on sales of land appeared in the company’s 
revenue accounts, and in several years the profits were returned as 
assessable income. On appeal by the company against inclusion in its 
assessable income of profits made on the 1950 sale and on the 1952 
resumption—Held: the sale and the resumption were not transactions 
in the course of a business of dealing in land; nor was the subject 
grazing land acquired for the purpose of profit-making by sale; nor 
did the profit arise from the carrying on or carrying out of any 
profit-making undertaking or scheme; and, accordingly, the profit 
was not assessable income (Peel River Land and Mineral Company 
Limited v. F.C. of T. (1954), 6 A.I.T.R. (in course of preparation) ). 


‘In my opinion the evidence clearly established that the sale 
which took place in the first year under review was not a transaction 
which took place in the course of the business of dealing in land. 
Nor was the subject land acquired for the purpose of profit making 
by sale, nor did the profit arise from the carrying on or carrying out 
of any profit-making undertaking or scheme. Whilst there may be 
something to be said for the proposition that the systematic sale of 
town allotments as a source of profit was envisaged from the very 
beginning of the company’s activities, there is no doubt upon the 
evidence that no such plan was entertained with respect to the grazing 
land. Nor was the grazing land ever committed to a business of land 
dealing or to the carrying on or carrying out of any profit-making 
undertaking or scheme. The company parted reluctantly with those 
portions of its grazing lands which it sold or which were taken from 
it and in spite of its overwhelming desire to devote the whole of them 
to its pastoral business. 
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**Counsel for the Commissioner was disposed to contend that if 
the company devoted some particular part of its holding to land 
dealing, then any profit realised upon a sale of any other portion of 
it should be regarded as assessable income, but I do not accept this 
proposition. The company’s original holding was a vast area of 
nearly 500 square miles. It embraced essentially grazing and agri- 
cultural lands and impinged on townships, which, it was probable, 
would expand from time to time. In these circumstances it is obvious 
that the company’s intentions with respect to particular areas of it 
may well have differed. Those areas on the fringes of the holding and 
adjacent to growing townships may, perhaps, have been committed 
from the earliest days to a land-dealing venture. But to go further 
and say that a profit made on the sale of any other portion of the 
holding must therefore partake of the character of income would be 
to ignore the realities of the matter. The company’s purposes with 
respect to its grazing land was vastly different. The pastoral business 
was the company’s fundamental activity ; its grazing lands were com- 
mitted to its pastoral business indefinitely and it had no intentions of 
committing them to a policy of land dealing. The sale of town allot- 
ments was merely incidental to its primary business and in no way 
colours the sales of grazing land which, over the years, inevitably 
took place. These considerations are completely repugnant to the con- 
tention that the disputed items of profit in both years are of an income 
character and for the reasons given the appeals should be allowed’’: 
per Taylor, J. 


DISTRIBUTIONS BY LIQUIDATOR 
Liquidator’s power to appropriate particular funds for distribution. 


—A non-private company went into liquidation on 15 October 1947. 
In the course of winding up, trading profits were made as well as 
capital profits on the realisation of assets. The capital consisted of 
102,456 shares of £1 each fully paid. A distribution of 7s. 6d. per 
share made on 18 December 1947 was treated as being wholly a return 
of paid-up capital. In December 1948 the liquidator made a further 
distribution of 16s. per share totalling £81,964 which the Commissioner 
treated as coming rateably out of the component parts of the share- 
holders’ distribution account as under: 


Robie. enettel 4. oid 120s): «eI ass . . £102,456 

Less 7s. 6d. per share distributed in 1947 .. 38,421 
———_ £64,035 

Accumulated trading profits prior to liquidation .. 11,595 

Trading profit after liquidation to 31 December 1947.. 15,979 

Trading profit of calendar year 1948 .. .. .. .. 4,329 

Capital profits on realisation of assets .. .. .. .. 11,518 


£107,456 


oe 


The Commissioner thus treated as a dividend paid out of the 
1948 profits the sum of £3302, calculated as 4329/107,456 of £81,964. 
The Commissioner assessed the company to further tax under Part 
IIIa on the above basis. The company claimed that the whole of its 
1948 profits were included in the 1948 distribution by the liquidator. 
When making the 1948 distribution of 16s. per share the liquidator 
stated in a notice to shareholders that of the 23s. 6d. per share dis- 
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tributed to shareholders 20s. per share represented a return of the 
amount paid up on the shares and the excess of 3s. 6d. per share 
represented ‘‘income returnable.’’ The liquidator’s evidence was 
that he had determined to make the second distribution so that it 
should comprise (a) a return of capital of 12s. 6d. per share, (b) a 
distribution of the 1948 profits so as to avoid Part IIIa tax, (c) a 
distribution of capital profits, and (d) any balance to make up 16s. 
per share to come from trading profits prior to 1948. The liquidator’s 
accounts, however, did not reflect any such determinations as to the 
source of funds for payment of the distribution. 


Held: (i) for the purposes of s. 47 and for the application of 
such provisions as s. 107 and s. 160c (1) (d) the liquidator of a com- 
pany in liquidation may appropriate all or part of a particular 
identifiable fund for the purpose of making a distribution to share- 
holders; (ii) (Mr. A. C. Leslie dissenting) on the facts (a) the liqui- 
dator had failed to prove that he had appropriated the 1948 trading 
profit in making the distribution of 16s. per share, (b) the liquidator 
had appropriated the capital fund to the extent of 12s. 6d. per share, 
(c) the balance of 3s. 6d. per share had been appropriated out of 
income funds generally and accordingly such distribution amounting 
to £17,929 must be apportioned rateably out of the three income funds 
totalling £31,903 so that the dividend out of 1948 profits was £2433 
ealeulated as 4329/31,903 of £17,929 and, accordingly, (d) the Part 
IIIa assessment should be increased by allowing as a deduction only 
£2433 as a dividend in lieu of the sum of £3302 allowed by the Com- 
missioner (4 C.T.B.R. (N.S.) Case 91). 

In the course of his reasons Mr. J. L. Burke, Chairman, said: 
‘‘Before the Board counsel for the company submitted that the liqui- 
dator of a company in liquidation had power, when making a distribu- 
tion from the fund available to him for such purposes, to nominate 
the fund (capital or income or particular fund of income) from which 
the distribution was made. As authority for the proposition he relied 
upon the case of Archer Bros. Pty. Ltd. v. F.C. of T. (1953), 
5 A.I.T.R. 528. In the case quoted, the Full High Court, consisting 
of Williams, Kitto, and Taylor, JJ., upholding the decision of 
McTiernan, J., the judge of first instance, held that the provisions of 
Division 7 of Part III of the Income Tax Assessment Act 1936-1948 
applied to a company in liquidation. In the course of a joint judg- 
ment their Honours said: ‘By a proper system of bookkeeping the 
liquidator, in the same way as the accountant of a private company 
which is a going concern, could so keep his accounts that these dis- 
tributions could be made wholly and exclusively out of those particu- 
lar profits or income, and the shareholders would become entitled to 
a rebate under s. 107’. In expressing the above opinion the Court 
was no doubt stating the view as a necessary corollary to its finding 
that the Division in question applied to a company in liquidation. 
In other words the Court was saying that not only does the Division 
apply in its primary sense so far as the liability to tax on undis- 
tributed income of the company itself is concerned but it is also 
possible, in certain circumstances, to apply the relieving provisions 
of s. 107 when the taxed income is distributed to the shareholders (or 
contributories) by way of liquidator’s distribution. 

‘“‘The common law principle that distributions by a liquidator 
are distributions of capital out of the mass of funds available for dis- 
tribution to the contributories on liquidation (Inland Revenue Com- 
missioners v. Burrell, [1924] 2 K.B. 52; 9 T.C. 27) is overridden 
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by the statutory provisions of s. 47, which, for the purposes of the 
Commonwealth Assessment Act, deem to be dividends distributions 
by a liquidator to the extent to which they represent income (whether 
before or during liquidation) other than income which has been 
properly applied to replace a loss of paid-up capital. The Court, in 
Archer Bros. Pty. Ltd. v. F.C. of T. (1953), 5 A.L.T.R. 528, found 
support in the provisions of s. 47 for the view that Division 7 of 
Part III of the Act applied to a company in liquidation and the sec- 
tion, of course, is equally relevant in considering the method of apply- 
ing (the application itself is not disputed) the provisions of Part IIIa 
to a company in liquidation. 

‘‘T am satisfied that Archer Bros.’ Case can be taken by this 
Board as authority for the proposition that for the broad purposes of 
s. 47 and for the more particular application of s. 107 and 
s. 160c (1)(d) the liquidator of a company in liquidation is entitled 
to appropriate all or part of a particular identifiable fund in his 
possession for the purpose of making a distribution to shareholders. 
The method of rateable apportionment of a distribution between the 
funds available for distribution adopted by the Court in Resch v. 
F.C. of T. (1942), 66 C.L.R. 198; 2 A.I.T.R. 231, would of course be 
appropriate where the liquidator has failed to effectively appropriate 
any particular fund, but the effect of the proposition I have en- 
deavoured to state is that the quantum of income from any particular 
fund contained in a liquidator’s distribution for the purposes of s. 47 
is not necessarily to be determined by the application of a legal rule 
of apportionment.’’ 


ONUS ON TAXPAYER OF PROVING 
ASSESSMENTS EXCESSIVE 


Where default assessments based on increase in assets of person 
other than taxpayer.—The Commissioner issued assessments against 
a private company for the ten years ended 30 June 1940-1949. Seven 
of such assessments were original assessments, but for the three years 
ended 30 June 1945-1947 the assessments were amended assessments. 
The company had only two shareholders, each of whom was a director 
engaged full-time in the business. The managing director, who was 
also the public officer, died early in May 1948. In its return for year 
ended 30 June 1948 the company included a notation to the effect 
that stock had been taken at 30 April and the accounts for the ten 
months disclosed a loss of £1912, whilst for the final two months of 
the year there was a profit of £60. The notation concluded that it was 
‘‘more than a coincidence’’ that the trading loss had ceased at the 
end of April. The Commissioner made an investigation of the de- 
ceased managing director’s affairs for the years 1939-1948 ; the differ- 
ences between the annual increase disclosed on an assets betterment 
basis in the deceased director’s net worth and his annual income as 
included in his personal returns was then treated by the Commissioner 
as being part of the company’s income which had been omitted by it. 
The Commissioner included additional tax under s. 226 in each 
assessment to the extent of twenty-five per cent of the tax avoided. 
As well as the notation on the 1948 return the tax agent had noted on 
the returns for each of the years ended 30 June 1945, 1946, and 1947 
the reasons, which he had obtained to his own satisfaction, for the 
poor trading results and fluctuations in gross profit percentages. 
After the 1948 accounts had been prepared the agent and the other 
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director-shareholder formed suspicions that the deceased director had 
either taken stock from the company or had failed to account for sales. 
The Departmental investigator found nothing suspicious in the com- 
pany’s books or in the affairs of the other director and admitted that 
he only suspected that the deceased director had taken money from 
the company. Both directors had accepted reductions in their 
remuneration from the company in the years 1941-1945 inclusive, 
their remuneration being increased in 1946 and 1947. 


Held, allowing the company’s objections against assessments for 
the eight years ended 30 June 1940-1947: (1) the company had dis- 
charged the onus on it of proving that the original assessments for 
the five years 1940-1944 were excessive; (2) the Commissioner had 
failed to discharge his onus of proving in respect of the amended 
assessments for the three years 1945-1947 that there was not a full and 
true disclosure and that there was an avoidance of tax; (3) original 
assessments for years ended 30 June 1948 and 1949 confirmed subject 
to reduction of penalty tax to five per cent for 1948 and to nil for 
1949 (4 C.T.B.R. (N.S.) Case 89). 


In the course of his reasons Mr. J. F. McCaffrey said: ‘‘ With 
regard to the original assessments, the burden is on the taxpayer of 
proving that they are excessive (s. 190 (b)). Normally, the accretion 
in a taxpayer’s assets (if any) must be explained by him, especially 
as the facts would ordinarily be peculiarly within his knowledge. 


‘‘But, with the subject assessments, the ascertained increase is 
in some other person’s assets, and the facts relating to his accretions 
are not peculiarly within the taxpayer’s knowledge. On the contrary, 
the Commissioner is in a far better position than the taxpayer, 
especially in view of ss. 263 and 264. 


‘‘So far as the years of income 1939-40 to 1944-45 (inclusive) 
are concerned, the returns were in accordance with the books of ac- 
count, supervised to the normal extent by a competent outside ac- 
ecountant who is now the liquidator of the company, and who gave 
evidence. He was apparently satisfied with the explanations he re- 
ceived. The percentages of gross profit fluctuated, it is true, but they 
were not poor enough to cause the female director (a woman not 
inexperienced in such business) to sever her association with it. 


‘*The available evidence is incomplete, as both directors are now 
deceased, a material witness is apparently mentally ill, and some con- 
siderable time has elapsed. In such circumstances, presumptions are 
of importance in determining the conclusions which the Board should 
reach (Cockle on Evidence, 8th Ed., p. 24). 


‘‘There is a presumption of innocence in all cases where an 
allegation of criminality is alleged (Williams v. East India Co. 
(1802), 3 East 192), and I think that such presumption is not dis- 
placed by s. 190 (b) of the Act where the allegation is made, not 
against the taxpayer, but against a third party. ... 


‘*In the circumstances, I think that the taxpayer has sufficiently 
shown that the relevant original assessments are excessive, especially 
as its burden is the more easily dischargeable since the reason for the 
estimated increase in the director’s assets could not possibly be a fact 
peculiarly within its knowledge (cf. George v. F.C. of T. (1952), 
86 C.L.R. 183; 5 A.I.T.R. 360). Therefore, the objections to the 
original assessments for the years of income 1939-40 to 1944-45 (in- 
elusive) should be allowed.’’ 
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HOUSEKEEPER DEDUCTION WHERE HUSBAND AND WIFE 
BOTH WORK 
The two cases noted hereunder bring out the variety of opinions 
it is possible to find as to what constitute ‘‘special cireumstances’’ 
which make it ‘‘just’’ to allow a claim for a housekeeper deduction 
made under s. 82p by a married taxpayer. 


Husband’s claim allowed.—Taxpayer, a married man, worked as a 
country railway porter and his wife was also employed full time as 
station-mistress. The wife’s absence at work led to neglect of house- 
hold duties, whereupon a daughter, 20 years of age, was persuaded to 
leave her city job and return home to keep house for her parents and 
to care for two younger children of the family. The daughter did 
the household tasks, purchased foodstuffs, and saw that the other 
children were got ready for school; in return she received pocket 
money and keep but no actual wages. The wife discussed purchases 
of foodstuffs with the daughter and at nights helped with the younger 
children. Taxpayer handed his pay to his wife, who paid all house- 
hold expenses. The wife’s separate net income was such that taxpayer 
received no concessional deduction for her. He claimed a housekeeper 
deduction under s. 82p in respect of the daughter. Held (Mr. A. 
Fletcher dissenting) : There were special circumstances under which it 
was just to allow a deduction and a reasonable amount for such deduce- 
tion was £78 (three-quarters of the 1951-52 maximum) (4 C.T.B.R. 
(N.S.) Case 103). 

Messrs. J. F. McCaffrey and H. H. Antcliff, in upholding the tax- 
payer’s claims, said: ‘‘Turning to the Income Tax and Social Services 
Contribution Assessment Act, s. 82p specifies at least two pre- 
requisites : 

(a) the taxpayer must be wholly or partly ineligible for the 
s. 828 spouse deduction (subsection (3)), and 

(b) there must be a substitute for his wife’s house-keeping and 
child-caring activities (subsection (1) ). 

‘*However, if the taxpayer is married, there must also be special 
circumstances justifying a housekeeper deduction (subsection (4) ). 
The Act is silent as to the nature of these circumstances, but we think 
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that they must be sought in the nexus (if any) between the above 
two essential pre-requisites. In other words, the circumstances which 
are the cause of the wife’s being unable to carry out her household 
duties and render necessary the substitution of a housekeeper must 
also be the occasion, directly or indirectly, of the taxpayer’s ineligi- 
bility for the spouse deduction, at least sufficiently to justify the 
housekeeper deduction. 

**In the present reference, the wife’s engagement in income-pro- 
ducing activities was both the reason for the taxpayer’s loss of the 
spouse deduction (s. 828 (3)(c)) as well as being the cause of the 
substitution of the daughter as housekeeper (since the wife’s income- 
producing activities so seriously interfered with her housekeeping and 
child-minding activities). Further, the taxpayer had perforce to 
withdraw his daughter from a remunerative skilled position away 
from home, and thenceforth had to maintain her in the home. 

‘‘We are of the opinion that, because of the abovementioned 
special circumstances, it is just to allow the taxpayer a deduction 
under section 82p. The deduction specified by subsection (4)(b) is 
such amount, not exceeding £104, as is reasonable in the circum- 
stances. On the evidence the taxpayer’s wife would have been able 
to take some part in the care of the younger daughters at night-time, 
and she assisted, in an advisory capacity at least, in the running of 
the home. In view of this, we are of the opinion that a reasonable 
deduction for the housekeeper is £78.’’ 

In his dissenting opinion the Chairman, Mr. A. Fletcher, said: 
‘‘The principal section—82s—dealing with dependants provides 
specifically for an allowance for a daughter-housekeeper, but only 
where the taxpayer is a widower or widow. Therefore, in my opinion, 
before an allowance for a daughter-housekeeper can be allowed under 
section 82p, a married man must be in a position somewhat similar to 
that of a widower, e.g. where he has been deprived not only of the 
housekeeping services but also of the companionship of his spouse. 
Further, I consider that some financial hardship to the taxpayer 
should be demonstrated. Neither of these conditions apply in this 
ease. The taxpayer, his wife and family lived in the same house. 
There is not the slightest suggestion that there was any estrangement 
between the husband and wife. In a case such as this where the 
family’s income is increased by the earnings of the wife and mother, 
there is not a financial hardship. Therefore, I do not think that this 
case is one which it was intended should receive the benefit of the 
concession given by s. 82p.’’ 


Wife’s claim refused.—Taxpayer, a married woman, held a full-time 
job as general manager in Australia under a service agreement with 
a world-wide manufacturing and distributing company. Her salary 
was about £5200 per annum. Her husband was also an employee of 
the same company at a salary of £3000 per annum. It appeared that 
the husband’s employment depended on his wife’s holding her job. 
A housekeeper, who lived in, was employed in the marital home on a 
full-time basis; during income year ended 30 June 1951 the house- 
keeper cared for a delicate four-year-old child of the taxpayer. The 
housekeeper was paid out of a joint banking account operated by the 
taxpayer and her husband. Taxpayer claimed in her return conces- 
sional deductions for the child and, under s. 82p, for the housekeeper. 
On review of the Commissioner’s decision disallowing the housekeeper 
claim—Held, upholding the Commissioner’s decision: (per Messrs. 
J. L. Burke and A. C. Leslie) the circumstances, whether special or 
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not, did not in terms of s. 82p (4) justify the allowance of any deduc- 
tion; (per Mr. F. C. Bock) the evidence did not establish that the 
housekeeper was within the meaning of s. 82p (1) wholly engaged in 
keeping house for the taxpayer who claimed the deduction (4 C.T.B.R. 
(N.S.) Case 104). 

The Chairman, Mr. J. L. Burke, with whom Mr. A. C. Leslie 
agreed, said: ‘‘Subsection (4) operates to extend the concession to 
persons who are married but only where, in the opinion of the Com- 
missioner, special circumstances exist which would make it just for the 
concessional deduction to be allowed. The Commissioner, through his 
representative at the hearing, cited as an example of such special 
circumstances the case of a husband who has been abandoned by his 
spouse and who, in order to carry on his avocation, is forced to employ 
a housekeeper to tend his infant children, and he went as far as to 
suggest that this circumstance virtually exhausted the field so far as 
subsection (4) was concerned. 

**T would agree that such a circumstance would, normally, con- 
stitute a special circumstance justifying the deduction in question, 
but I would not be prepared to say that this is the only circumstance 
which would bring a case within the relieving provisions of the sub- 
section. Where, however, as in the present case, a husband and wife 
occupying the one marital establishment have voluntarily placed them- 
selves in the position of requiring a housekeeper to tend for the home 
and their infant child in order that they may both follow income- 
producing pursuits during the ordinary working week and where, 
further, there can be no question of hardship if the concessional deduc- 
tion is denied, I am clearly of the opinion that the circumstances, 
whether they be special or not, would not justify the Board in allow- 
ing the taxpayer the deduction she seeks.’’ 

In his reasons Mr. F. C. Bock said: ‘‘I am of the opinion there 
are circumstances in the taxpayer’s case which, if the section were 
capable of application, would merit the Board’s consideration whether 
or not it is just to allow a deduction. And I do not think that financial 
hardship or desertion by a spouse (the factors discussed in the course 
of the hearing) are the sole criteria by which a claim under s. 82p (4) 
should be considered just. But it has not been shown to my satisfac- 
tion that the section can be applied to the present taxpayer’s case. 
The section requires that the person in respect of whom the deduction 
is claimed must ‘be wholly engaged in keeping house in Australia for 
a taxpayer’. Whilst ‘keeping house’ may cover a wide variety of 
duties and may perhaps be referable to different classes of persons 
engaged for the purpose, I think the indispensable factor required to 
fulfil what is connoted by the phrase ‘keeping house for a taxpayer’ 
is that the housekeeper be wholly engaged in a household the primary 
responsibility for the support and maintenance of which has fallen 
upon the taxpayer. There is insufficient evidence in the present refer- 
ence to find that the person in respect of whom the claim is made was 
keeping house for the taxpayer in the terms I have proposed.’’ 


SHARES OF NO PAR VALUE 


A committee set up by the United Kingdom Board of Trade has 
recommended that the Companies Act of 1948 be amended to permit 
the issue of shares of no par value. Among other things, the commit- 
tee recommended that the issue of such shares should be restricted to 
the ordinary capital of the company, and that the consideration re- 
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ceived by the company for the issue of the shares should be treated as 
paid-up capital, subject to the usual controls as to reduction of capital 
ete. The system is in operation in nearly all of the States of the 
U.S.A. and also in Canada. If the United Kingdom Government also 
adopts the plan, I expect it will not be long before amending legisla- 
tion will be passed by some or all of the Australian States. 


The subject is most ably discussed by Mr. W. J. Salter, A.A.S.A., 
in the November 1954 issue of The Chartered Accountant in Australia. 
Under the existing system, the capital of a company is declared by 
the memorandum of association to be so many £’s divided into a stated 
number of shares each of an expressed sum. If, therefore, I subscribe 
and pay for 1000 shares of £1 each in a capital of £10,000, the company 
records that my interest in the company amounts to £1000. But this 
is no more than an historical record of my original subscription to the 
company, and even this record is false if the shares were issued at a 
premium. Once the company begins operations, the £1000 becomes 
divorced from reality; at all times what I own is £1000/£10,000 of 
the shareholders’ funds, i.e. my equity. 

The system of issuing shares of no par value recognises the 
realities and drops the £ sign. My subscription will be recorded as 
‘£1000 shares’’ and what I pay the company for them is credited to 
paid-up capital. The 1000 shares becomes the numerator of the follow- 
ing fraction : 

1000 
of shareholders’ funds = 





total issued ordinary shares 
(10,000) 


= book value of my equity. 


The change to shares of no par value would involve no serious 
accounting problems. The mechanical adjustments would be slight, 
but the practical consequences would be of some importance. Among 
other things: 

(a) New issues of no par value shares would, I assume, be 
issued at a price which the directors consider subscribers 
would be willing to pay for them. 

(b) I do not know if it is customary to offer such new shares 
to existing shareholders in the first place or to offer the 
shares generally but to grant preference to existing share- 
holders on allotment. In any event, the position would be 
quite different from the existing system of offering shares 
to existing shareholders at par or at a premium well below 
the actual value, with a consequent market in ‘‘rights.’’ 
There would be no such thing as the issue of new shares 
at a ‘‘premium,’’ The whole of the proceeds would form 
part of the company’s capital and, unlike a ‘‘premium,’’ 
no part of the sum subscribed would be capable of distribu- 
tion to shareholders by way of dividend. N.B.: Under the 
present Australian income tax law dividends paid wholly 
and exclusively out of profits arising from the issue of 
shares at a premium are tax-free if the dividend is satis- 
fied by the issue of bonus shares (s. 44 (2) (b) (ii) ). 

(d) Correspondingly, there would be no such thing as the issue 
of shares at a discount. Thus, a company, whose existing 
shares are currently quoted on the stock exchange at a 
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price below the price of the original subscription, may 
successfully launch a new issue provided the price at 
which the new shares are offered is attractive. 

There would be no bonus shares either out of trading 
profits (which are taxable) or out of the re-valuation of 
capital assets (which are exempt). Mr. Salter rightly 
eastigates the present system of issuing tax-free bonus 
shares, and I defy anyone to answer his arguments. In 
theory the receipt of a bonus share adds nothing to a 
shareholder’s wealth; he already owns an aliquot share in 
the profits out of which the bonus dividend is declared. 
But in practice, such an issue often adds to the value of 
his marketable securities as represented by stock exchange 
prices. As has been said by the High Court, the issue of 
bonus shares arising from the re-valuation of capital assets 
does not create profits; it recognises them. This ‘‘recog- 
nition’’ by the company usually leads to an increase in the 
total market value of that company’s shares. Logic receives 
a severe buffeting on the stock exchange. 

Dividends would not longer be expressed as a percentage 
‘‘of a sometimes mythical and purely historical sum of 
capital subscribed.’’ They would have to be expressed as 
so much money per share. This is as it should be, whether 
the share be of par or no par value. 

Some years ago a friend of mine preached to me a long sermon 
on the general benefits to the community of shares of ‘‘no par value,’’ 
including those outlined above. Now my friend is as much interested 
in advocating ‘‘general benefits’’ as I am in collecting specimens of 
the cobra di cappello. What my friend is really interested in is 
getting money tax-free into the hands of his clients, and, without 
doubt, his consummate skill would not merely make stout Cortez’ 
men look at each other with a wild surmise, it would petrify them. 

In these learned discussions, my friend never touches on the 
possible taxation aspect of any of his wonderful plans for reform. 
That is part of a game we have been playing together for twenty-five 
years. He knows that I know he has an ulterior taxation motive 
(James Harvey Robinson’s real reason), but I must discover the 
hidden dark gentleman for myself, if I can. 

I think the ulterior motive in the case of no par value shares is 
this: Under the existing system bonus shares arising from the 
capitalisation of trading profits and also those arising from capital 
profits made by the company on and after 30 October 1941 are subject 
to income tax in the hands of the recipients. My friend’s problem is 
to overcome this difficulty, and he finds the solution in no par value 
shares. 

Assume by way of illustration that no par value shares originally 
issued at a price of £1 are now worth £3 per share, and that the com- 
pany is paying an annual dividend of 3s. 6d. per share. Such a 
dividend might make the directors feel nervous, and they may consider 
that a dividend of 1s. 2d. per share on three times the number of exist- 
ing shares would look smoother in the eyes of employees, customers, 
and price-regulating authorities. They, therefore, decide to subdivide 
the existing shares by replacing each present share with three new 
shares. The shareholders will receive the same amount of dividend as 
before; their fractional interest in the company is no greater. How- 
ever, in spite of Mr. Salter’s logic, the new shares may rise up to 
23s. 4d., equalling a yield of 1s. per share or five per cent. 
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I agree with Mr. Salter that such a subdividend (or really a 
dividend) would not be subject to income tax, and I further agree that 
this is as it should be. If this is so, it demonstrates that the existing 
system of taxing bonus shares is wrong. It is appropriate to mention 
here that under the United Kingdom law bonus shares are not subject 
to income tax provided the procedure adopted in Blott’s Case is 
followed. 


But I do not believe the Australian Commissioner will agree with 
the above views. He will consider that, under the system of no par 
value, my friend has achieved his object of capitalising trading profits 
by the device of sub-dividing the existing shares. If so, he may ask 
for an amendment of the law. 


The above is an example of a possible obstacle in the path of a 
sensible reform. If there is little logic in the stock exchange, there is 
often less in the taxation laws. I have no first-hand knowledge of the 
subject, and I may have blundered in some of my speculations. If 
any reader has had practical experience in no par value shares, I 
should be grateful to receive his comments for publication in Current 
Taxation. 

J.A.L.G. 


TACT AND THE AGE ALLOWANCE 


In the January 1955 issue of Current Tazation, the advice of 
readers was sought as to the best method of approaching a lady client 
in order to ascertain whether she was entitled to the age allowance. 
The answer has been supplied by Mr. A. Douglas, of Melbourne, to 
whom we extend our thanks. Mr. Douglas writes: ‘‘The problem you 
refer to is one that has sorely perplexed us over recent years. Finally, 
we ungallantly invoked the counter emotion of natural greed, and we 
now mention nonchalantly that there are new provisions in the 
Assessment Acts which provide concessions for older people—men of 
65 and ladies of 60. 

‘*We carefully examine our papers while making such statement, 
and press on for other information. We thus avoid being overt specta- 
tors of our client’s conflict while still doing our duty by her.’’ 


POLIOMYELITIS VICTIM’S EXPENSES OF TRAVELLING 
TO AND FROM HOSPITAL 


Taxpayer claimed a deduction of £41 paid as taxi fares in con- 
veying his dependant son to and from hospital for therapeutic treat- 
ment necessary as a result of poliomyelitis. The son was not confined 
to bed or to an invalid chair, but his arm had to be supported by a 
frame which was an impediment to him when moving about. Held: 
The expenditure did not fall within the terms of s. 82r, so that no 
deduction was allowable (4 C.T.B.R. (N.S.) Case 106). 

‘‘Taxpayers sometimes confuse the functions of the Board of 
Review with those of an entirely different Board, the Board of Relief 
under s. 265 of the Income Tax and Social Services Contribution 
Assessment Act. The Board of Review is the appropriate tribunal 
when the taxpayer disputes his tax liability, while the totally different 
Board of Relief is available when, although the taxpayer’s liability 
is not disputed, the exaction of the full amount of tax, in the pre- 
scribed circumstances, would entail serious hardship. The Board of 
Review is not a Board of Relief, and consequently is not empowered 
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to exercise the latter’s functions. Boards of Review are administrative 
in function, and have no power of dispensation from the provisions of 
the law, as enacted, either to relieve from hardship or to usurp the 
Legislature’s exclusive authority to determine what, if any, are the 
changes that ought to be made in existing laws to overcome individual 
inequalities’? per Mr. J. F. McCaffrey. 


SUMS RECEIVED IN RESPECT OF GUARANTEES 


In Ryall v. Hoare (1923), 8 T.C. 521, the directors of a company 
guaranteed its overdraft, and in consideration thereof the company 
granted to each of them a commission of two per cent of the amount 
guaranteed. The original guarantee was for one year, but it was 
renewed on the same terms for a further year. The commissions were 
held to be assessable. 

In Estate of J. Beaudry and Others v. Minister of Nat. Rev. 
(1954), 11 Can. Tax A.B.C. 113, the directors of a company guaran- 
teed a bank loan for which each received 500 shares of the company. 
Held: The value of the shares was assessable income of the recipients. 


SHARES IN COMPANY ISSUED TO ITS EMPLOYEES 
OUT OF TRUST CREATED BY DIRECTOR 


Two thousand shares in a company had in 1928 been transferred 
by a director of the company to trustees upon trust for such of its 
employees as the directors might select, the intention being that the 
shares should be available for distribution among employees to whom 
it was expedient to give an interest in the business in consideration of 
past and future services and with a view to the prosperity of the 
company. In 1951, 250 of the shares were transferred to the taxpayer. 
Held: the value of the shares constituted assessable income (Patrick 
v. Burrows (1954), 35 T.C. 138). 


FEDERAL GIFT DUTY 


Family arrangement involving transfer of land.—In 1944 taxpayer, 
pursuant to a family arrangement, transferred to his father certain 
land which his father had bought for him in 1927. The father was not 
to make any payment for the land. On a ‘‘present title basis’’ the 
land was valued by the Commissioner at £3476. An outstanding 
mortgage for £890 was taken over by the father. The Commissioner 
assessed gift duty on £2586. At the hearing of taxpayer’s objection 
evidence was given that the understanding when the father purchased 
the land for taxpayer was that if the land should be sold taxpayer 
would repay his father moneys paid by the latter to the vendor of 
the land together with any moneys spent by the father on plant and 
improvements. Sums paid by the father to the vendor amounted, ac- 
cording to evidence accepted by a majority of the Board, to £1753, 
and it was shown that a further sum of £119 had been advanced by 
his father to the taxpayer for plant. Held (Mr. F. C. Bock dissenting 
as to quantum): the extent of the inadequacy of consideration on 
transfer of the land to the father was £714 and gift duty was payable 
only on that amount (4 C.T.B.R. (N.S.) Case 94). 
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SALES TAX 


Whether assembly of aircraft from parts a “ manufacture.”—In 
December 1949 taxpayer company, an air line operator, purchased 
the centre section and fuselage of an aeroplane which had been 
formerly used as a freighter plane. Taxpayer subsequently decided 
to build up a complete aircraft from this fuselage and purchased a 
similar type of plane which was dismantled to provide parts. Other 
fittings required were taken from the company’s stock, whilst some 
were specially purchased for the project. Taxpayer’s own mechanics 
were then employed in the assembly of a complete aircraft, the work 
being completed by 31 December 1950. The Commissioner advised 
taxpayer that sales tax was payable at 84% on the date of completion 
as the aircraft was ‘‘manufactured’’ within the meaning of that term 
as defined in s. 3 (1) of the Sales Tax Assessment Act (No. 1) 1930- 
1942. Taxpayer objected on the ground that the definition of ‘‘manu- 
facture of goods’’ did not apply to the ‘‘conversion’’ of the original 
fuselage. Held, confirming the Commissioner’s decision: the opera- 
tions necessary to produce the aircraft constituted more than a com- 
bination of parts and amounted to the ‘‘manufacture’’ of an aircraft 
within the ordinary meaning of that word; further the exception in 
paragraph (b) of the definition of ‘‘manufacture’’ in s. 3 (1) had 
no application (4 C.T.B.R. (N.S.) Case 97). 

Importer of motor vehicle parts using some in repair shop: deter- 
mination of sale value.—Taxpayer company carried on the business 
of importing and: selling by wholesale and retail certain motor vehicle 
parts supplied by an English company. These goods were mostly sold 
by taxpayer at wholesale prices to distributors of other motor vehicle 
parts. It also supplied these parts to its own retail service stations to 
be used in repairing customers’ cars. It was admitted by the taxpayer 
that the use of parts in this manner was a sale of goods by retail for 
the purposes of s. 3 (4) of the Sales Tax Assessment Act (No. 1) 
1930-1936, and the sale value to be assigned to the goods was to be 
determined under s. 4 (1) of the Sales Tax Assessment Act (No. 6) 
1930-1936. The Commissioner determined this value as the lowest 
price at which the goods were sold to customers in New South Wales. 
Taxpayer claimed that the sale value should be the wholesale price at 
which the goods were sold to its Queensland sub-distributor. These 
latter sales were made under terms of a special agreement which did 
not apply to the sales in question. Held: The Commissioner’s deter- 
mination was correct as the prices fixed under the special agreement 
were not based on ordinary wholesale transactions but were influenced 
by the special terms of that agreement (4 C.T.B.R. (N.S.) Case 95). 


LOSS IN VALUE OF MINING SHARES NOT DEDUCTED 


A partnership, which carried on a professional practice not ordin- 
arily associated with transactions in shares, had at various times 
bought and held shares and used the income to augment its business 
income. Following the declaration by a mining company of a 25 per 
eent dividend in April 1949, the senior partner, with the acquiescence 
of his partners, purchased 15,000 shares in that company. A further 
parcel of 2900 shares was bought in 1950. No sales of these shares 
were made or attempted in either year. The partnership had had no 
other transactions in mining shares since 1936. The evidence indicated 
that the senior partner’s dominant purpose in suggesting acquisition 
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of the shares was to derive dividend income. The market value of the 
shares at 31 December 1950, being the close of the partnership’s 
substituted accounting period, was such that on the compilation of a 
trading account there was a loss of £3623 in respect of the shares. 
The Commissioner disallowed a claim in the partnership return for. 
such loss. Held: On the evidence the partnership was not trading in 
the shares so that they were not trading stock and accordingly no 
deduction was allowable under s. 51 or s. 28 (3), nor was there any 
loss incurred under s. 52 from the carrying out of an undertaking or 
scheme (4 C.T.B.R. (N.S.) Case 107). 

‘‘The transactions in mining shares now under review were the 
first which had been entered into since 1936. Having regard to the 
reasons which actuated the partnership in acquiring the shares and 
to the fact (i) that during 1949 and 1950 the purchases of mining 
shares were limited to those of one company, (ii) that there were no 
sales or attempted sales of shares, (iii) that there was no organisation 
or activity such as one would expect to find in an ordinary share 
dealer’s business, it would not, we think, be reasonable to find that 
the partnership was carrying on a business of dealing in mining 
shares’’: per Board No. 2. 


DISPOSAL, LOSS, OR DESTRUCTION OF DEPRECIATED 
PROPERTY 


Adjustment under s. 59 (1) or (2) must be made in assessment of 
year in which disposal etc. took place.—Section 59 (2) provides that 
if the consideration receivable exceeds the depreciated value, ‘‘the 
excess [to the extent provided by the subsection] shall be included in 
his assessable income of that year.’’ By reference back to s. 59 (1), 
‘**that year’’ is the year in which the disposal, loss, or destruction took 
place. Thus, ‘‘it is clearly the assessable income of the year in which 
the disposal [loss or destruction] occurs that s. 59 (2) operates to 
inerease’’ (Henty House Pty. Ltd. v. F.C. of T. (1953), 5 A.L.T.R. 
557, at p. 563). This is so even where the consideration receivable 
eannot be ascertained with certainty until after the close of the year 
of income, e.g. where in the case of a sale the price has to be fixed by 
arbitration, or where in the case of loss or destruction the amount or 
value receivable under a policy of insurance has to be determined. 


Section 59 (1) provides that ‘‘where any property ... is disposed 
of, lost or destroyed at any time in the year of income the depreciated 
value at that time, less the amount of any consideration receivable .. . 
shall be an allowable deduction.’’ Although it is not explicitly stated 
that the sum provided for in s. 59 (1) shall be ‘‘an allowable deduc- 
tion’’ from the assessable income of the year of income in which the 
disposal etc. took place, nevertheless the language of s. 59 (1) makes 
it clear that that is the effect of the subsection. 


GIFTS OF TRADING STOCK INCLUDING LIVE STOCK 


Section 36 (1) as it was in the 1936-1951 Assessment Act applied 
to assessments based on income of the year ended 30 June 1952 and 
prior years. Prior to the amendment made by Act No. 90 of 1952 
the provision read: ‘‘Subject to this section where the whole or any 
part of the assets of a business carried on by a taxpayer is disposed 
of by sale or otherwise howsoever, whether for the purpose of putting 
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an end to the business or any part thereof or not, and the assets dis- 
posed of include any property being trading stock, standing or grow- 
ing crops or crop-stools, or trees which have been planted and tended 
for the purpose of sale the value of that property shall be included 
. in his assessable income, and any person acquiring that property shall 
be deemed to have purchased it at the amount of that value.’’ 


In 1 C.T.B.R. (N.S.) Case 54, Board No. 2 held the above pro- 
vision did not apply to a gift of trading stock. In 4 C.T.B.R. (N.S.) 
Case 8, Board No. 2 expressed the view, at p. 55, that a disposition 
of trading stock (which by definition includes live stock) alone did 
not fall within the terms of old s. 36 (1). In the following case Board 
ag ; declined to follow either of the above cases decided by Board 

o. 2. 


Gift of live stock only by donor who continues in business.—During 
the year of income ended 30 June 1951 taxpayer, a cattle grazier, 
made a gift of 400 head of cattle to his sons; his total herd before 
making the gift was 1507; he continued to carry on his business as a 
cattle breeder after the gift had been made. The value of the cattle 
was agreed at £6000. On review of taxpayer’s objection to inclusion 
of the sum of £6000 in his assessable income it was contended (i) that 
before s. 36 (1) could be applied to any transaction, the result of that 
transaction must be that the business is no longer carried on by the 
person who has disposed of it; (ii) that the gift of cattle was not a 
disposal of ‘‘assets’’ within the terms of the section; and (iii) that 
the word ‘‘include’’ in s. 36 must necessarily infer that some other 
business asset, as well as trading stock, is also disposed of. Held, per 
Messrs. A. Fletcher and J. F. McCaffrey: (i) the words in s. 36 (1) 
‘‘whether for the purpose of putting an end to the business or any 
part thereof or not’’ refer to a disposal whether or not the purpose of 
the disposition is to put an end to the business of the taxpayer; 
(ii) the word ‘‘assets’’ in its context in s. 36 (1) and in its ordinary 
meaning embraces trading stock; (iii) (Mr. H. H. Antcliff dissenting) 
in the phrase ‘‘and the assets disposed of include any property being 
trading stock’’ the word ‘‘inelude’’ is to be read in the sense of 
‘‘eomprise’’ and accordingly a disposition of trading stock only may 
fall within s. 36 (1); and accordingly (iv) (Mr. H. H. Antcliff dis- 
senting) the assessment should be confirmed (4 C.T.B.R. (N.S.) 
Case 113). 


*‘Tt was contended that if a cattle grazier sold out to a purchaser 
who earried on the business of cattle grazing, it would be a disposal of 
assets which did not put an end to the business. This was indicated 
as an example illustrating the use of the words ‘or not’. But when 
we look at the section to ascertain what is the business, we find it is 
the ‘business carried on by a taxpayer’, i.e. the vendor’s business, not 
a purchaser’s business; although the business carried on by the pur- 
chaser may be of a similar nature. Therefore, in my opinion, the 
illustration is not apt. ... The effect and meaning of the words ‘or 
not’ in the section must, in my opinion, therefore be interpreted. 
That part of the section which reads ‘...where...any part of the 
assets of a business carried on by a taxpayer is disposed of by sale or 
otherwise howsoever, whether for the purpose of putting an end to 
the business or any part thereof or not, and the assets disposed of 
include any property being trading stock...’ in its natural meaning, 
in my opinion, would cover a disposition by gift (otherwise than by 
sale) of trading stock whether or not the business or any part thereof 
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was put to an end. I think the clause can be read ‘whether for the 
purpose of putting an end to the business or any part thereof or not 
[for such purpose]’.’’: per Mr. A. Fletcher. 

The taxpayer has given notice of appeal to the High Court from 
the above decision by Board No. 3. 


Disposal of live stock only to put an end to business.—In August 
1948 taxpayer, a pastoralist, made a gift of plant to his son. Some 
eight months later, in April 1949, he disposed of his live stock to the 
son in terms of a written agreement wherein the consideration for the 
sale was expressed to be ‘‘payment by the purchaser to the vendor 
during his life of the annual sum of’’ £300 payable quarterly. The 
disposal of the live stock was admittedly for the purpose of putting 
an end to taxpayer’s business. The Commissioner included in tax- 
payer’s assessable inceme of the year ended 30 June 1949 a sum of 
£2912 being the market value of the live stock on the day of disposal 
in terms of s. 36 (1) of the relevant Act. Held: (i) (Mr. R. A. Cotes 
dissenting) the words ‘‘the assets disposed of include any property 
being trading stock’”’ in s. 36 (1) do not preclude the application of 
that provision where trading stock is the only asset disposed of for 
the purpose of putting an end to a business; and (ii) ‘‘the value’’ of 
the live stock was properly included in the assessable income at £2912 
in terms of s. 36 (8) (a), the terms of s. 36 (8)(b) being inapplicable 
to s. 36 (1) (4 C.T.B.R. (N.S.) Case 114). 

‘*In this case the taxpayer disposed of his live stock in April 1949 
for the purpose of putting an end to his business, and the first matter 
for consideration is whether the value of the live stock disposed of is 
brought into the assessable income by the terms of s. 36 (1). That 
section applies firstly where the whole or any part of the assets of a 
business is disposed of by sale or otherwise, and as the live stock dis- 
posed of formed part of the assets of the business it comes within that 
part of the section. Even if it formed the only asset of the business 
it would, in my opinion, still come within that portion of the section 
because it would constitute the whole of the assets of the business. 
Then the section goes on, after referring to the purpose of putting an 
end to the business, which is not denied in this case, to say ‘and the 
assets disposed of include any property being trading stock’. Words 
in the plural include the singular unless the contrary intention ap- 
pears, so that the words ‘assets’ includes the word ‘asset’. The word 
‘include’ in s. 36 (1) should, I think, be given the meaning of to 
comprise or consist of either wholly or in part. I am of the opinion 
that where trading stock is the only asset disposed of for the purpose 
of putting an end to a business that transaction clearly comes within 
the terms of the section. Trading stock is defined in s. 6 of the Act to 
include live stock, and the words under consideration can be para- 
phrased, ‘the asset disposed of comprises (or consists of) property 
being live stock’ without doing injury or injustice to their meaning or 
intention. Even if this construction were incorrect I would still be 
impelled to arrive at the same decision, for the whole of the assets of 
the business was disposed of during the vear of income, the plant 
having been disposed of on 26 August 1948, and with the disposal of 
the live stock in April 1949 there was clearly a disposal of assets 
which comes within the terms of the section. There is nothing in the 
section to require that all the assets must be disposed of at the same 
time and, on the contrary, it applied where only part of the assets are 
disposed of for the purpose of putting an end to the business or any 
part thereof.’’ per Mr. W. M. Owen. 
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GRATUITY FOR SERVICES RENDERED 


Until her retirement in 1935 taxpayer had been an employee of a 
society caring for orphans and destitute children. In 1947 she worked 
in a voluntary capacity to revive an association of former pupils of 
the society’s school to combat the drift from the earlier guidance of 
the society. She continued to work voluntarily for the association. In 
December 1947 the society’s headquarters resolved that a pension of 
£300 be paid to taxpayer as from 1 December 1947. Thereafter tax- 
payer received £300 per annum payable quarterly. Taxpayer claimed 
that the payments were a series of gifts and were not assessable as 
income. Held (per Messrs. W. M. Owen and A. P. Webb): the pay- 
ments were a gratuity in respect of services rendered within the terms 
of s. 26 (e), and (per Mr. R. A. Cotes) the payments were income in 
ordinary parlance so as to be assessable under s. 25 (1) (4 C.T.B.R. 
(N.S.) Case 102). 

‘*It is clear from the minute of the meeting of the Executive 
Committee that the society recognised the after-care work performed 
by the taxpayer and that it agreed to pay her £300 per annum for her 
services in that regard. What is not clear is whether the payments 
related to the services she rendered to the society prior to 1935 when 
she was employed by it or to the services she voluntarily rendered to 
the association of former pupils of the society’s school after 1947 
when she revived the association. We do not think it is necessary to 
decide what services the reward related to. Suffice it to say it was in 
recognition of services rendered by the taxpayer. Nor do we think it 
matters that the payments are described as a ‘pension’. Whatever 
you call them they are made directly or indirectly in relation to the 
services rendered by the taxpayer.’’ per Messrs. Owen and Webb. 


PROFIT ON SALE OF HIRE CAR LICENCE PLATES 


Taxpayer, being unable because of war conditions to follow his 
avocation of travelling showman, sought the assistance of D. in finding 
a business in which he might invest capital. In the result taxpayer 
and Mrs. D. entered into partnership and acquired a suburban hire 
car service which they leased or hired to M., who paid hiring charges 
to the partnership and managed the business. The fleet of hire cars 
acquired in June 1943 consisted of five cars with licence plates. In 
July 1943 another car with plate was acquired and shortly after a city 
hire car service with two cars was purchased. In May 1944 another 
ear with hire plate was bought. In August 1945 the partnership dis- 
posed of both its suburban and city hire car services, including the 
fleet of nine cars. Apart from the foregoing acquisitions, the partner- 
ship in September 1943 purchased a taxi cab and rented it to a driver; 
the cab became unserviceable and was sold in January 1945, when a 
profit of £325 was made on sale of the plate. In November 1943 a hire 
ear licensed for an outer suburb was bought in the hope that per- 
mission would be got to use the car in the city; permission having 
been refused, the car was sold some six weeks after its purchase. The 
Commissioner assessed the profit of £325 made in year ended 30 June 
1945 and a profit of £3673 made on the disposal of plates during year 
ended 30 June 1946. The disposal of the business in August 1945 
followed the introduction of a new Transport Act and the failure of 
the partners and M. to come to a mutually satisfactory arrangement 
for the operation of the fleet of cars. Held: The profits made on the 
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sale of the plates were capital profits and did not result from a busi- 
ness of buying and selling hire cars or from the sale of property 
acquired for the purpose of profit-making by sale (4 C.T.B.R. (N.S.) 
Case 108). 


‘Before the Board counsel for the taxpayer submitted that the 
goodwill and the plates which evidenced the licensing of the vehicles 
to operate as hire cars and which were disposed of by the partnership 
represented part of the capital structure of the businesses which the 
partnership had acquired for the purpose of deriving income, not 
from the purchase and sale of any portion of the assets so described 
but purely by using them as part of the capital of the business. There 
was no evidence before the Board, he submitted, which would suggest 
that the partnership had conducted a business of buying and selling 
hire cars for the purpose of making a profit on the sale of the plates. 
The manner in which the principal businesses were conducted cer- 
tainly would not support such a proposition, and the two isolated 
transactions involving the purchase and sale of a taxi cab and hire 
ear were insufficient, on their own, to lend colour to a general proposi- 
tion that the acquisition and disposal of each and every hire car by the 
partnership was a purchase and sale in the conduct of a business of 
buying and selling hire cars. With this submission I am forced to 
agree and, in indicating this conclusion, the facts already outlined 
should indicate the reasons which prompt it. Shortly stated they are 
that the evidence before the Board clearly indicates to my mind that 
the partnership acquired the hire car businesses in question and added 
to their strength purely for reasons of investment. When a situation 
arose which made it no longer practicable for the partners to leave 
their capital so invested they exercised the right of every investor of 
capital to realise their investment. It is clearly established that an 
act of realisation as distinct from an act of operation of business 
(subject to specific statutory provisions) cannot result in assessable 
income to the person carrying out the act of realisation (Californian 
Copper Syndicate v. Harris (1905), 5 T.C. 159). 


*“To some extent the finding indicated in the preceding paragraph 
also indicates the conclusion which I have reached on the alternative 
argument of the Commissioner based on the provisions of s. 26 (a). 
The reasons which lead to a finding that the acquisition of the busi- 
nesses represented an investment of capital for the purpose of acquir- 
ing a business entity also suffice to lead to a conclusion that the assets 
of that business not being in amy way capable of classification as 
trading stock cannot be regarded as assets asquired by the partnership 
for purposes of re-sale at a profit. I am prepared to accept, and in 
any event there was no serious challenge to, the evidence given at the 
hearing as to the reason for the acquisition of the hire car businesses, 
and this evidence is no support whatever for a finding that an inten- 
tion of re-selling at a profit existed at the time of acquisition of the 
hire car plates in question. Nor does the history of the partnership 
with regard to acquisition and disposal of hire cars indicate a turn- 
over of vehicles which in volume and rapidity would indicate opera- 
tions of a speculative nature. The reasons given for the disposal of 
the hire cars and taxi cab, which also were not challenged, appeal to 
me as being reasons based on ordinary business expediency, and there 
is nothing to my mind connected with the disposal of the businesses 
or of the taxi cab which should be allowed to give rise to an inference, 
in the face of the oral evidence, that the assets were acquired for the 
purpose of profit-making by sale’’: per Mr. J. L. Burke. 
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RATES, INTEREST, ETC. INCURRED ON PROPERTY PRIOR 
TO COMMENCEMENT OF BUSINESS 


The taxpayer and a partner acquired a property in which they 
planned to put a cocktail bar, and let the premises to a company. 
Although two applications for a liquor licence had been refused, they 
went ahead with their plans for renovating the premises. Before they 
could make a third application, an offer to purchase was received, 
and the partners sold the building. Prior to sale, expenditure by way 
of rates, interest, insurance, etc., was incurred. Held: The acquisition 
of the building was not merely a step in the acquisition of a source of 
income; the building itself was to be a source of income; thus the 
expenditure was laid out to gain income and was deductible (No. 186 
v. Minister of Nat. Rev. (1945), 11 Can. Tax A.B.C. 197). 


CONCESSIONAL DEDUCTION FOR WIFE 


Wife employed for part of year earning amount in excess of per- 
missable maximum.—Taxpayer was a married man throughout the 
whole of year ended 30 June 1952. During twelve weeks of that year 
his wife had a job in which she earned £113; she was wholly main- 
tained by taxpayer in the remaining forty weeks of the year. Tax- 
payer claimed a concessional deduction of £80, being the proportion 
of £104 (the maximum spouse deduction for the year) that forty 
weeks bears to fifty-two weeks. Held: The amount of the deduction 
allowable under s. 828 (2) having been reduced to nil by the operation 
of s. 828 (3)(c), no deduction was permissible under s. 82s (4) (b) 
(4 C.T.B.R. (N.S.) Case 105). 


‘‘The question therefore is whether subsection (4) can be applied 
to vary the allowance in certain circumstances, as assumed in this 
case, where the taxpayer contributes to the maintenance of his wife 
for only portion of the year. Subsection (4), in my opinion, is not 
an enlarging, but a restricting, provision. In each case referred to 
therein, a taxpayer, but for its provisions, would be entitled to a 
deduction of the full amount prescribed by the previous subsections, 
although the conditions of entitlement existed for only part of the 
year. The subsection reduces a deduction otherwise allowable ; it does 
not operate to allow a deduction which, by the operation of other 
provisions of the Act, is not allowable. This subsection would operate 
to reduce the deduction ordinarily allowable where during the year 
of income a taxpayer’s wife deserted him and during the period of 
desertion he did not contribute to her maintenance.’’ per Mr. A. 
Fletcher. 


LEGAL COSTS OF ACTION FOR DAMAGES AGAINST 
COMMONWEALTH 


Taxpayer company brought an action against the Commonwealth 
for damages and debt. The declaration alleged conspiracy on the part 
of the Commonwealth’s servants to induce the Commissioner of Taxa- 
tion to make false assessments; it further alleged tortious acts and 
omissions by the Commonwealth’s servants and alleged negligence by 
the Commonwealth in the appointment of certain taxation officers and 
negligent acts and omissions of those officers. The company claimed 
£5000 damages and £324 18s. as money owing for taxes paid and due 
to be refunded. The Commonwealth finally admitted liability for the 
£324 18s., but the other counts in the declaration were struck out on 
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an order by a Supreme Court. Taxpayer company claimed a deduction 
of the legal costs incurred by it in the action. Held: The action was 
for recovery of a capital sum and the costs were not incurred in gain- 
ing or producing income (4 C.T.B.R. (N.S.) Case 98). 


HOTEL EXPENSES DEDUCTIBLE BY EMPLOYEE 


Deduction of theatrical employee’s expenditure on hotel accommo- 
dation and meals while on tour—Expenditure not of a private or 
domestic nature.—Taxpayer, an opera-singer specialising in the 
playing of character roles, was engaged by a theatrical company in 
Australia to play at such theatres as required by the company in 
Australia and New Zealand for a specified number of weeks. She 
agreed to rehearse and perform whenever and wherever required by 
the company. Railroad and steamship fares were to be paid by the 
company. She maintained a residence in Sydney. In November 1949 
she went to Melbourne, where the season lasted 193 weeks; then to 
Adelaide for a six-weeks’ season, and then to Perth. The weekly 
number of performances was not less than eight. When away from 
Sydney she lived at hotels on a bed and breakfast basis. She usually 
lunched and dined at other hotels or restaurants. After each perform- 
ance she used taxis or hire cars to return to her hotel. In assessing 
taxpayer for year ended 30 June 1950 the Commissioner disallowed 
the following expenses claimed as deductions: 


Taxi fares from theatre to hotel 
Hotel bed and breakfast 


Meals out .. 


Total 


The total amount claimed for a period of thirty-three weeks was £482. 
Held: Although taxpayer was not carrying on a business but derived 
her income as an employee, still the expenditure upon hotel accom- 
modation and for meals was consequent upon her absence from her 
home in Sydney and was both incidental and relevant to the produc- 
tion of her assessable income consisting of salary, and, accordingly, 
such expenditure qualified as a deduction under the first limb of 
s. 51 (1); again, the necessity for expenditure on taxi fares arose 
solely because of her employment as a theatrical artist; and further, 
none of the foregoing expenditure was of a private or domestic nature 
(4 C.T.B.R. (N.S.) Case 99). 

In the course of his reasons the Chairman, Mr. J. L. Burke, 
Mr. A. C. Leslie agreeing, said: ‘‘Despite my doubts on the matter 
I am not satisfied that it would be correct to make a finding incor- 
porating a principle of general application that subsistence expenses 
are of a private or domestic nature irrespective of the circumstances 
under which the expenses are incurred. In the present case, where the 
taxpayer maintained a domestic establishment and where her employ- 
ment caused her to move away from that establishment for periods 
of indefinite duration, I am prepared to find that expenses incurred 
on hotel accommodation and meals whilst the taxpayer was absent 
from her headquarters, if I may use the term, were not of a private 
or domestic nature (see Nolder v. Walters (1930), 15 T.C. 380). In 
Federal Commissioner of Taxation v. Green (1950), 81 C.L.R. 313; 
4 A.I.T.R. 471, the Full High Court, speaking of living expenses, 
said (at p. 318) : ‘It is true that such expenses are necessarily incurred 
if any income is to be earned or otherwise derived but such expenses 
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would be incurred whether income was earned or otherwise derived 
or not’. In the present case the taxpayer, were she not employed as a 
theatrical, would, of course, have incurred some living expenses, but 
she would not have incurred the actual expenses of hotel accommoda- 
tion and meals in capital cities other than the city where she normally 
resided which she did incur to carry out her duties under the con- 
tract. ... 

‘Insofar as the taxi fares are concerned, it has of course been 
frequently held by Boards of Review that the cost of travelling be- 
tween a person’s home and place of employment is an expense of a 
private or domestic character notwithstanding the necessity for such 
travel in order to carry on one’s avocation but where, as in the 
present case, the travel is between the place where the taxpayer is 
required to perform her duties and her temporary abode the taxi 
fares, it seems to me, cease to be of a private or domestic character. 
The taxpayer, on leaving her usual place of abode to travel to another 
capital city in the course of her profession, is absent from her home 
as a direct result of her employment as a theatrical artist, and the 
reasons which prompt a decision to the effect that the hotel expenses 
incurred by the taxpayer whilst absent from Sydney are not of a 
private or domestic nature also lead to the conclusion that the taxi 
fares incurred in travelling between the theatre and the temporary 
place of abode cannot be so described.’’ 


EX GRATIA PAYMENT TO FORMER HONORARY WORKER 


Taxpayer had been honorary secretary for a State branch of a 
certain league. Following a complete breakdown in his health, the 
branch recommended to the Federal body that taxpayer’s wife be 
appointed full-time secretary at £8 10s. per week. The Federal body 
accepted responsibility for taxpayer’s wife’s salary at £6 per week 
and in addition authorised ‘‘an ex gratia payment [to the taxpayer] 
at the rate of £130 per annum in recognition of the taxpayer’s ser- 
vices.’’ Three payments of £130 were made to taxpayer, one in each 
of three successive years. Taxpayer claimed that of the sum of £130 
received in year ended 30 June 1951 only five per cent thereof was 
assessable. Held: The whole amount was assessable (4 C.T.B.R. (N.S.) 
Case 101). 

‘**Tt is clear in the present case that an exhaustive analysis of 
the ‘causa’ behind the payment would include the taxpayer’s break- 
down in health, but it is, we consider, equally clear that it would 
include, as appears from the terms of the letter referred to, an 
acknowledgment of the taxpayer’s ‘long devoted service...in an 
honorary capacity’ and a ‘recognition of [his] services’. If this is so 
one must conclude that the taxpayer’s services at least formed one 
contributory cause of the payment and the payment itself was clearly 
made ‘at or in consequence of [their] termination’ within the terms 
of the decision of Dixon, C.J., and Williams, J., in F.C. of T. v. Dizon 
(1952), 5 A.I.T.R. 443. 

‘‘In these circumstances it becomes unnecessary to consider this 
receipt in relation to s. 25 (1)(a), but were it necessary so to do we 
would feel bound by the circumstances prompting the payment, its 
periodic nature, the fact that it was to be made ‘at the rate of £130 
per annum’, and was apparently to continue until the taxpayer should 
‘recover his health and take up his duties again’ to conclude this 
question also against the taxpayer.’’ per Messrs. Owen and Webb. 
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DOUBLE TAXATION OF DIVIDENDS 


One of the main arguments put forward by advocates of the 
present Commonwealth system of taxation of both companies and 
shareholders on the same fund of profits was that that system was in 
force in the United States of America. The argument has now fallen 
to the ground. 

The provisions of the new U.S. Tax Code, which have been most 
widely publicised and which have resulted in the greatest total tax 
savings for individuals, are those provisions which reduce the double 
taxation of company dividends. 

Complete relief for small amounts of dividend income is granted 
by permitting an individual taxpayer to exclude from his gross 
income up to $50 of dividends received from domestic corporations for 
tax years ending after 31 July 1954. Where husband and wife file a 
joint return and each has dividend income of $50 or more, the sum of 
$100 may be excluded from the joint gross income. 

In addition to the above exemption, there will be allowed as a 
credit against the tax on an individual an amount equal to four per 
cent of dividends received after 31 July 1954. This credit is limited 
to not more than two per cent of taxable income in a taxable year 
ending before 1 January 1955, and four per cent in a later year. The 
credit applies to income from dividends in excess of the $50 exemption. 


The above exemption and credit are not applicable to dividends 
or so-called dividends from certain sources, including insurance com- 
panies, building and loan associations, etc. 


Comment by Secretary of U.S. Treasury.—In the Saturday Evening 
Post of 2 October 1954, Mr. George M. Humphrey, Secretary of the 
U.S. Treasury, has contributed a most interesting article on the 
United States Internal Revenue Code of 1954. This Act represents 
the first complete United States Federal tax overhaul since 1876. On 
the subject of taxation relief in respect of dividends, Mr. Humphrey 


states :— 





@ GUNN and TAXATION SERVICE include all amendments and new @ 
provisions made by amending Acts up to December 1954 
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**One of the most controversial, yet I believe one of the most 
salutary, is the provision partially easing the unfair and shortsighted 
double taxation of dividend income. In my opinion, the whole country 
would benefit by reducing this burden still further, but at least 
Congress has made a good beginning. 

‘*Dividends are the incentives which provide risk capital. It was 
risk capital, primarily, which made possible the phenomenal growth 
of America. Without it, we could not have pushed the railroads out 
through the wilderness, opened up the vast fertility of the Western 
lands, dug the mines, raised the cities, built and improved the fac- 
tories, creating along the way ever more jobs and higher wages. 


‘*Then, in the mid-1930’s, there crept into the tax laws, in con- 
fusion attending an experiment with an undistributed-profits tax, 
full double taxation on dividend income. Now the useful citizen 
who supplied the risk capital had to run the tax gauntlet twice. First, 
his share of the company earnings took the full whack of the cor- 
porate income tax; next, when the residue reached him as dividends, 
he had to pay on it the full personal-income tax. 


‘*When this unfair levy was first imposed, Federal taxes were 
relatively low, so the load was not too tough. Then came the war and 
its aftermath. As taxes soared, the double levy on dividends soared 
with them. When this Administration came along in 1953, we had 
reached this situation: out of each $100 of company profits before 
taxes, only about thirty-eight dollars was left for the small stock- 
holder in the low-income bracket and only about five dollars for the 
stockholder in the highest bracket after taxes took their double slice. 


‘*Let’s for the moment forget about the personal injustices of 
this, and look at the effects on the economy. It takes large sums of 
money to create jobs. A recent survey shows that for 100 of the 
largest manufacturing corporations in the United States the cost of 
providing plant and equipment for one job is about $8000 in the 
auto.-and-parts industry, $12,300 in iron and steel, $20,000 in chemi- 
cals, $41,000 in petroleum products; the average for all manufacturing 
industry is nearly $15,000 of capital per job. (National City Bank 
Monthly Letter, July 1954.) 

**The double taxation of dividend income has made it increasingly 
difficult to attract risk capital to create these jobs. Consequently, most 
funds from outside the business have come from borrowing rather 
than from the sale of stock. In recent years more than three-quarters 
of industry financing has been through bonds . 


‘*This is not the best way for America’s economy to finance its 
expansion. Bonds, of course, have their proper place, but when a 
company gets top-heavy with bonded or other debt, it has to watch its 
fixed charges the way an invalid watches his blood pressure. It moves 
timidly instead of boldly. It nervously slows down when the going is 
rough. It shrinks from the uncertainty involved in promising new 
ventures. In other words, it loses the very spirit which has made this 
country great. That is why I am so glad to see some reduction in the 
double taxation of risk capital. Modest as it is, it will halt a dangerous 
trend and set us back on the road of vigorous advance. 

‘*Incidentally, this provision is especially favourable to the small 
stockholder. The first fifty dollars of dividend income is now entirely 
free from personal-income tax. On dividends above that sum a tax 
eredit of four per cent is now allowed. Already about 7,000,000 
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people, most of them of modest means, own shares of stock. I hope the 
tax revision will encourage an even wider public participation in the 
growth of American industry.”’ 


LUMP SUM IN LIEU OF ACCRUED ANNUAL LEAVE 


A railway employee received from the Department an amount 
of £216 in a lump sum in lieu of annual leave which had accrued over 
a number of years. His employment continued without any break. 
He claimed that five per cent only of the £216 was assessable under 
s. 26 (d). Held: The whole sum was assessable as it was not paid ‘‘in 
consequence of retirement from, or the termination of’’ his employ- 
ment (4 C.T.B.R. (N.S.) Case 106). 


COMPANY NOT NECESSARILY ASSESSABLE ON SURPLUSES 
ON REALISATION OF ASSETS BECAUSE PREDECESSOR 
TRADED IN THOSE ASSETS 


The taxpayer company was formed in 1918 to acquire blocks of 
flats previously owned by a firm of builders. The shares of the com- 
pany were mainly held by former partners and their families. The 
firm had begun to build flats in Glasgow in the early 1890’s, and until 
1909 carried on an active business of building and selling flats. The 
U.K. land tax legislation of 1909 paralysed this form of enterprise, 
which received its death blow from the outbreak of war in 1914, and 
the subsequent introduction of rent restriction. The firm held and 
let the unsold flats until 1918, when it owned 46 blocks constructed 
at a cost of over £150,000 and burdened with bonds of about £100,000. 
The death of a partner in 1918 brought the firm to an end; partition 
of the properties was not practicable; the company was therefore 
formed ‘‘to hold and realise’’ the properties in the interests of all 
concerned, including the bond holders, whose security must then have 
been parlous. Sales of individual flats were made by the company 
from time to time either to tenants or on the occurrence of vacant 
possession. Higher prices were obtained after World War II owing 
to the change in money values. The proceeds of sale were used in 
reducing the company‘s indebtedness. Held: There was no evidence 
to support a finding by the Commissioners that the sales effected by 
the company were made in the course of a trade carried on by it; 
consequently, any surpluses on realisation were not assessable (Glas- 
gow Heritable Trust Ltd. v. I.R. Comrs. (1954), 35 T.C. 196). 


The Commissioners had found that the fact that the company 
had bought the stock-in-trade of speculative builders, whose families 
were its majority shareholders, was in the circumstances a relevant 
matter to be taken into account. The Scottish Court of Session re- 
jected this ‘‘obvious fallacy that, if the profits and gains of a given 
business operation are taxable when performed under given condi- 
tions by AB, they must also be taxable if performed under other 
conditions by CD.’’ 


The facts of the above case are special ones. The decision lends 
no support to the view that it opens the door to tax avoidance by 
trading enterprises ‘‘which might transfer their trading stocks to 
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independent companies for purposes of ‘realisation’ and thus cut their 
trading operations into two and transform their trading stocks into 
capital assets’’ (per the Lord President). Such a view would be 
obviously fallacious in the case of trading stock from which profit 
could only be derived by sale or manufacture and sale. Nevertheless, 
just as it is possible, in the case of a dividend-, interest-, or rent-pro- 
ducing property, for a taxpayer to change from a trader to an investor 
(Danmark Pty. Ltd. and Forestwood Pty. Ltd. v. F.C. of T. (1944), 
2 A.L.T.R. 517), so it is possible for a person who acquired such 
property for profit-making by sale to dispose of the property to a 
company and for the company to establish that it holds the property 
as a capital asset for income-earning purposes. 


BOARD OF REVIEW’S POWER TO REMIT PENALTY 
SALES TAX 


Whether sales tax payable on patterns, jigs, tools, and gauges.— 
(i) Following departmental investigations, a company, whose busi- 
ness was that of machine tool manufacturers, was assessed to sales tax 
covering goods allegedly either manufactured by it or purchased by 
it under quotation of its certificate and applied to its own use during 
a period from 1 January 1941 to 31 August 1945. The assessment 
was made under s. 25 (24) and s. 10 (14) of the Sales Tax Assessment 
Acts No. 1 and No. 4 respectively, and it included the maximum addi- 
tional tax, namely, double the amount of tax, payable under s. 25 (28) 
and s. 10 (1B) of those Acts. The assessment issued on 24 November 
1950 in respect of transactions prior to 31 August 1945, so that the 
Commissioner had not required payment within the three years pre- 
scribed by s. 128 of the Sales Tax Procedure Act. The grounds of 
objection were briefly (1) the assessment was excessive; (2) the 
articles were not goods or goods manufactured; (3) alternatively to 
(2) none of the goods were goods applied to the company’s own use; 
and (4) the sale value as assessed was excessive. Held: (a) a Board 
of Review has no authority to exercise the power of remitting addi- 
tional tax given to the Commissioner by the provisos to s. 25 (2B) and 
s. 10 (1B) of the Assessment Acts No. 1 and No. 4; (b) a Board cannot 
review the Commissioner’s decision under s. 128 of the Sales Tax 
Procedure Act as to remission of unpaid tax; (c) even if a Board 
had any such powers the grounds of objection did not cover the claims 
made by the company. 


(ii) The goods the sale value of which as determined by the Com- 
missioner was included in the assessment comprised (a) thirty-three 
machines manufactured by the company and which the Commissioner 
treated as having been applied to the company’s own use; (b) blue 
prints; (c) patterns; and (d) jigs, tools, and gauges. As to (a) the 
company admitted that twenty-two machines had been put to use by 
it but denied that they had been applied to its own use in terms of 
s. 17 (2) of the Assessment Act No. 1; the company’s contention was 
that the twenty-two machines had been installed in its works purely 
for experimental purposes following customers’ complaints of similar 
machines. Held: On the evidence the above twenty-two machines and 
three of the other eleven machines had been applied by the company 
to its own use. The Board determined the sale value on a wholesale 
basis of machines the value of which had not been agreed by the 
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parties at a figure greater than that contended for by the company 
but less than that claimed by the Commissioner. 


(iii) The company argued that patterns were not ‘‘goods’’ for 
sales tax purposes as they were useful only to the company and were 
not commodities that could be dealt in. Held: The fact that goods are 
specially manufactured and designed for a particular purpose does 
not deprive them of the character of goods and the patterns were 
goods manufactured by the company and applied to its own use. The 
Board determined the sale value of the patterns (on the basis of the 
amount for which they could have been purchased from another manu- 
facturer) at a figure less than that adopted by the Commissioner. 


(iv) The company also argued that the jigs, tools, and gauges 
were not goods and that they had not been brought to a commercial 
standard so that in terms of a ruling by letter dated 20 June 1940 
from the Commissioner to the company they were not taxable. Held: 
The jigs, tools, and gauges were goods liable to tax. 


The company has filed an appeal to the High Court against the 
Board’s decisions as above. The above case as decided by the Board 
is reported as 4 C.T.B.R. (N.S.) Case 96. 


EXPENDITURE ON THE SINKING OF BORES OR WELLS 


On 1 September 1950 a grazing property was purchased. A well 
on the property consisted of a timbered shaft 120 feet deep, the depth 
of water therein being 20 feet. When the property was purchased the 
well was in apparently good condition and had in fact been used by 
the purchasers for the watering of stock. In March 1951 it was found 
that a section of the timbering had shifted, with the result that the 
earth behind and part of the timbering had fallen in from about 
water level. To restore the well to usefulness the collapsed timber 
and earth had to be cleaned out. The shaft below the water level and 
ten feet above was re-timbered and the earth fallen in from the shaft 
wall was restored. Work on the well was done before June 1951 and 
cost £228, which was claimed in the income tax return to be ‘‘re- 
pairs’’. The Commissioner treated four-fifths, viz., £183, of the 
expenditure as being of a capital nature. The sole ground of objection 
was that the expenditure was ‘‘an allowable deduction under s. 75.’’ 
At the hearing by a Board the claim was argued solely under 
s. 75 (1)(h). Held (Messrs. W. M. Owen and A. P. Webb, Mr. R. A. 
Cotes dissenting), the expenditure had not been incurred in ‘‘the 
sinking of ... wells’’ within the meaning of s. 75 (1) (A) and, accord- 
ingly, the claim failed (4 C.T.B.R. (N.S.) Case 128). 


‘‘We do not consider that it is true to say, as was contended by 
the Commissioner’s representative, that the whole of the expenditure 
contemplated by s. 75 is that of new capital works as a perusal of the 
other heads of expenditure itemised in that section tends to show. 
Indeed, it might well be argued that the particular subsection in 
dispute in the present case contemplates more than new capital works 
of the nature contended for on behalf of the Commissioner. These 
remarks are, however, necessarily obiter and cannot be taken as 
deciding any of the questions referred to. To our minds, however, 
s. 75 (1)(h) does not overlap in any way the scope of s. 53 relating 
to repairs and we have come to the conclusion that the work that has 
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been done in the present case consisted simply of repairs to an existing 
well and cannot aptly be described as ‘the sinking of a well’. In our 
opinion, the dilemma relied upon by the taxpayer’s representative in 
argument is based upon a misconception of the operation of s. 53 and 
s. 75. The combined effect of these two sections we consider is such 
that a taxpayer faced with a well out of repair would be entitled to 
deduct the expenditure incurred by him whether he decided to 
abandon the existing well and sink a new one or whether he decided 
to restore the old one to a state of repair. The present facts are 
admittedly somewhat unusual because, as the present taxpayer had 
only recently acquired the property, the only items of repair which 
would be allowable as deductions to him would be those flowing from 
his occupation or use of the premises since acquisition. He would, 
therefore, have to show that the repairs to the well were occasioned 
since his acquisition or as a result of his use thereof. This we are 
inclined to think he did, but as the case was contested on issues 
separate and distinct from s. 53, it avails him nothing in relation to 
the success of his present objection. In the circumstances, therefore, 
the taxpayer’s objection, based as it is upon the provisions of 
s. 75 (1)(h), cannot succeed and the assessment must therefore be 
eonfirmed.’’ Per Messrs. Owen and Webb. 


COST OF REWIRING ON CHANGE FROM 32- TO 240-VOLT 
ELECTRICITY SYSTEM 


During years ended 30 June 1948 and 1949 taxpayer incurred 
expenditure of £128 and £192 respectively in rewiring two hotels to 
take a 240-volt electricity system from trunk supplies in place of 
electricity from a 32-volt system operated by each hotel’s own plant. 
Supplies from the trunk service were expected to be cheaper than 
from the hotel’s own system, the wiring for which had been con- 
demned and which would in any event have had to be replaced. 
Other changes incidental to rewiring, including the addition of extra 
power points, were made in the electrical systems. It was claimed that 
the expenditure was deductible under s. 53 and that the installation 
was not better than the old system and did not add to the value of the 
premises. Held, the expenditure was of a capital nature and was not 
deductible (4 C.T.B.R. (N.S.) Case 121). 


‘*The work done did much more than meet a need for restoration ; 
it provided in each case a lighting system having considerable advan- 
tage over the old one, including the advantage that it would most 
likely reduce the costs of the supply of electricity. Repairs were not 
actually effected to the then lighting systems. Those systems were 
replaced in each instance by another system which had advantages 
over the old one. There is no authority for the apportionment of a 
total expenditure between capital and repairs unless repairs were 
actually effected. The capital or income character of expenditure 
actually incurred depends upon the nature of the purpose for which 
it was incurred. If a total expenditure is of a capital nature, so is 
every part of it. I have no trouble in finding, from the evidence, that 
the installation of the new lighting systems in place of the old systems 
was for the purpose of creating, and resulted in, an improvement, and 
therefore the total expenditure thereon was of a capital nature.’’ Per 
Mr. A. Fletcher. 
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BEQUEST TO MASONIC SCHOOL WELFARE FUND 


A testatrix directed that her residuary estate should be paid to 
the Masonic School Welfare Fund for the general purposes of the 
fund and expressed the wish that income should be used for providing 
an annual dinner for ex-pupils of the school. The executors claimed 
that the devise and bequest was exempt from estate duty under 
s. 8(5) as being a gift (i) to a fund for the relief of persons in 
necessitous circumstances, or (ii) for public educational purposes, or 
(iii) to a fund maintained to provide money for use for public educa- 
tional purposes. The objects of the fund were directed to assisting 
ex-pupils of the school in gaining employment and in furthering their 
education and to maintaining hostels or club-rooms for the use of 
ex-pupils. The regulations governing the school did not limit ad- 
mission to pupils in need of financial assistance, but in practice the 
fund did assist only such ex-pupils as were in necessitous circum- 
stances. Held, Commissioner’s assessment confirmed (4 C.T.B.R. 
(N.S.) Case 117). 


DERIVATION OF INCOME WHERE BUSINESS CONTINUED 
AFTER DEATH OF PARTNER 


Where surviving partner is sole beneficiary of deceased partner 
whose residuary estate is unascertained.—Two sisters were equal 
partners carrying on business as hotel-keepers. The main partnership 
assets consisted of jointly owned freeholds of the hotel and of a 
boarding-house from which rents were received. One sister died in 
March 1947 leaving the whole of her estate to the taxpayer absolutely. 
Under the will the Public Curator was executor and trustee with 
power to carry on any business in which deceased had been engaged, 
but it was conceded that the Public Curator as executor was not at 
any time in partnership with the taxpayer. Deceased’s estate con- 
sisted substantially of her share in the partnership, valued in excess 
of £22,000. Liabilities of the estate were relatively small sums for 
funeral and medical expenses and income tax of £1500, which was 
paid in 1948; death and estate duties (including £3350 Queensland 
Succession Duty) were not known or provided for until after 
December 1949. Taxpayer carried on the hotel business without any 
attempt at control by the Public Curator; business receipts and 
boarding-house rents continued to be banked in the joint names of the 
sisters until early in 1948 when, solely because of an amalgamation of 
banks, an account was opened in taxpayer’s sole name. Partnership 
tax returns continued to be made and the Public Curator signed 
returns for the deceased estate. No moneys representing the estate’s 
share were actually paid to the Public Curator. The Commissioner 
assessed taxpayer as an individual for each of the years ended 30 June 
1948 and 1949 on the whole of the income. Taxpayer objected that 
she was not presently entitled to any income from the deceased estate, 
as the residue was not ascertained at 30 June 1949, and that she was 
separately assessable only on her half share of the partnership income. 
Held, (a) the estate’s share of the income was derived by the tax- 
payer not in her own right, but in a fiduciary capacity, she as the 
surviving partner being compellable to account with the Public 
Curator not only for the deceased partner’s interest in the partner- 
ship property, but also for the income in respect of it, and (b) on the 
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facts the residue of the estate had not been ascertained up to 30 June 
1949 and accordingly the estate’s share of the income was income of 
the executor and was not income to which taxpayer was presently 
entitled (4 C.T.B.R. (N.S.) Case 111). 

*‘The assets of the dissolved partnership, of which the surviving 
partner is deemed to be a trustee until discharge of her obligations in 
respect of them are themselves the subject of a trust, although of a 
special kind. As such trust property continued to be employed in the 
business to produce income, I think that the income itself was, in 
like manner, impressed with a trust, and would have to be dealt with 
on that basis, and not as income belonging absolutely to the surviving 
sister as an individual in her own right. In other words, just as she, 
as such trustee, was compellable to account with the Public Curator 
in respect of the interest which the deceased had in the partnership 
property, she was also compellable similarly to account with him in 
respect of the income in respect of it. The relevant portions of s. 45 
of the Partnership Act (Q.) 1891 (Imperial Act, s. 42) are, shortly, 
that where any member of a firm has died, and the surviving partner 
carries on the business of the firm with its capital or assets without 
any final settlement of accounts as between the firm and the outgoing 
partner’s estate, the estate is entitled, at the option of his representa- 
tive, to such share of the profits made since the dissolution as the 
Court may find to be attributable to the use of his share of the 
partnership assets, or to interest at the rate of five per cent on the 
amount of his share of the partnership assets. In the present re- 
ference, the facts lead to the conclusion that the surviving sister and 
the Public Curator agreed that the estate was to be entitled to one-half 
of the net income of the business as its share of the profits attributable 
to the use of the estate’s share of the partnership assets. I think that 
the returns of income signed by the Deputy Public Curator, in respect 
of the estate, which were tendered as exhibits, provide some evidence 
of an agreement in that regard as to the estate’s entitlement, although 
they may fall short of a final settlement of the accounts. It follows 
that the relevant income was initially derived by the taxpayer, the 
surviving sister in a particular fiduciary capacity, and was thus im- 
pressed with a special kind of trust. It would be incorrect, therefore, 
in principle, to include the £1504 in dispute in her personal assess- 
ment as an individual on the assumption that it had been derived by 
her in her own absolute right.’’ Per Mr. J. F. McCaffrey. 


TAX TRIVIA 


Tax Topics (U.S.A.) cites the case of a conscience-stricken tax- 
payer who wrote a letter to the Revenue Authorities saying that he 
had cheated in respect of his income tax ten years ago and had not 
been able to get a good night’s sleep since. He enclosed $25 and 
added: ‘‘If I still can’t sleep, I will send the balance.’’ 


BAD DEBTS ARISING FROM LOANS 


Section 63 (1) of the Income Tax Assessment Act provides as 


follows :— 
‘‘Debts which are bad debts and are written off as such 


during the year of income, and— 
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(a) have been brought to account by the taxpayer as 
assessable income of any year; or 
(b) are in respect of money lent in the ordinary course 
of the business of the lending of money by a taxpayer 
who carries on that business, 
and no other bad debts, shall be allowable deductions.’’ 

It will be seen that a bad debt in respect of money lent in the 
ordinary course of the business of the lending of money is an allow- 
able deduction under s. 63 (1)(b) im the assessment of a taxpayer 
who carries on that business. This is so, even if the money-lending 
business is not the taxpayer’s principal business. Nevertheless, accord- 
ing to the decisions of the Board of Review, it must be established 
that money-lending is a business in itself and not an adjunct of the 
taxpayer’s principal business. 

The above propositions are illustrated by the following cases :— 

A United Kingdom Brewery company loaned money to its cus- 
tomers on the security of their hotels, and it incurred certain losses 
by reason of those loans. It was held that such losses were deductible 
under the English Act as business expenses (Reid’s Brewery Co. Ltd. 
v. Male (1891), 3 T.C. 279). In Reid’s Case, it was found that the 
lending of money was not a business in itself: it was an ‘‘advan- 
tageous adjunct’’ of the brewery business. As will be demonstrated 
by the next cited case, if Reid’s Brewery Case had been decided under 
the present Commonwealth Act, the company’s claim for a deduction 
would have failed. 

In 11 C.T.B.R. Case 29, the taxpayer carried on a business of 
manufacturing a certain commodity and lent moneys to traders of this 
commodity to enable them to buy their own businesses. It was a 
condition of such transactions that the borrower should buy his 
requirements from the company. Out of ten traders on its books, 
eight were financed in the above way and six had repaid the advances 
in full. One of the remaining traders defaulted and a loss of £213 
resulted. Although the bills of sale provided for interest, none was 
ever charged by the company on any of the above transactions. The 
company had not at any time held itself out or been registered as a 
money-lender. The Board of Review disallowed the claim on the 
ground that the money was not lent ‘‘in the ordinary course of the 
business of the lending of money.”’ 

The following is an extract from the Board’s decision in the 
above case: ‘‘In support of this contention, the company’s representa- 
tive cited Reid’s Brewery Co. Ltd. v. Male (1891), 3 T.C. 279. In 
Reid’s Brewery Case interest was apparently charged on advances. 
On this point—which does not appear to be vital—the case may be 
distinguished from the present reference. In other respects there is a 
close analogy. If we had to give a decision on statutory provisions 
similar to those which were considered in the English case, the loss 
now under review would probably be regarded as an allowable deduc- 
tion. The Board, however, is concerned with different provisions, and 
in order to succeed the company must show that the sum in question 
was a bad debt ‘in respect of money lent in the ordinary course of 
the business of the lending of money by a taxpayer who carries on 
that business’. In Reid’s Brewery Ltd. v. Male the lending of money 
was not a business in itself: it was an ‘advantageous adjunct’ of the 
brewing business. In the present reference money-lending is not 
carried on as a business. It can be said here ...that the money was 
lent in the course of the company’s business—but the business under 
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notice was that of manufacture. On the facts before us, we are unable 
to find that the compaay carries on the business of the lending of 
money. The claim must, therefore, be rejected....Our decision, of 
course, rests on the interpretation we have given to s. 63. If it were 
not enacted that the bad debts specified in that section and no other 
bad debts shall be allowable deductions, we think that the loss in the 
present instance might have been allowable under s. 51(1). The 
possibilities of hardship are obvious.’’ 


Assuming the taxpayer company in 11 C.T.B.R. Case 29 had 
charged interest, which is the normal course of conduct, the facts of 
the case would have borne a very close resemblance to those in the 
Reid’s Brewery Case. If the limiting words ‘‘and no other bad debts”’ 
had not appeared in s. 63, it is considered that there would have been 
no bar to a deduction under s. 51 of the loss sustained by the taxpayer. 


If the decision of the Board of Review is correct, it reveals a 
serious defect in s. 63. It would be difficult for most traders or manu- 
facturers who, as part of their method of trading, regularly make 
advances to customers, to establish that these advances constitute a 
separate business, i.e., separate from their trading activities. There is 
no justice, or appearance of justice, in a section which allows a 
deduction where the taxpayer establishes money-lending as a separate 
business and disallows a deduction where the lending of money is an 
‘‘advantageous adjunct’’ of the taxpayer’s business, i.e., where trad- 
ing and money-lending constitute one business. 


Apart from the deletion of the offending words ‘‘and no other 
bad debts’’, s. 63 should be amended along the lines of s. 11 (1) (e) 
of the Canadian Act. Section 11, which provides for certain deduc- 
tions in computing the income of a taxpayer for a taxation year, in- 
cludes the following among what may be deducted :— 

‘*(e) the aggregate of debts owing to the taxpayer 

(i) that are established by him to have become bad debts in 
the year, and 
(ii) that have (except in the case of debts arising from loans 
made in the ordinary course of business by a taxpayer 
part of whose ordinary business was the lending of 
money) been included in computing his income for that 
year or a previous year.’’ 
If the words ‘‘the whole or’’ were inserted before ‘‘part,’’ it would 
cover all cases where money-lending constituted a sole business, or a 
separate principal business, a separate subsidiary business or a mixed 
business including money-lending, either dominant or subsidiary. 


‘ 


‘ ? 


SUM RECEIVED IN SETTLEMENT OF ACTION FOR ACCOUNT 
OF PROFITS OF BUSINESS 


In December 1943 taxpayer, who was of foreign birth, sold his 
wine and spirit merchant’s licence, subject to certain conditions rela- 
tive to its re-purchase by him after the war. Upon the purchaser 
proposing to transfer the licence to other premises, the taxpayer 
commenced proceedings to have the 1943 agreement rescinded and 
claiming an account of profits made by the purchaser. This action 
was settled in August 1945 upon terms (a) that the licence be trans- 
ferred forthwith to taxpayer, (b) that the purchaser should pay 
£1550 to taxpayer on account of profits of the business, and (c) that 
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the purchaser should pay £350 towards taxpayer’s costs. Upon failure 
of the purchaser to transfer the licence taxpayer began further pro- 
ceedings, which were settled in April 1946 upon terms inter alia that 
£500 should be paid to taxpayer. Taxpayer’s receipt for the £500 
read ‘‘on account of profits of the business...since the last settle- 
ment.’’ Before the Board the dispute concerned assessability of the 
two sum of £1550 and £500. As to the £500, taxpayer said in evidence 
that it was paid not on account of the profits, but as recompense for 
his worry and expenses. Held, the sum of £1550 was assessable as 
income and (Mr. H. H. Antcliff dissenting) so also was the sum of 
£500 (4 C.T.B.R. (N.S.) Case 109). 


INITIAL REPAIRS 


Where property acquired otherwise than by purchase.—For some 
years premises owned by a company were used by it first in carrying 
on a business for the purpose of producing assessable income and 
later for renting. The issued capital of the company was held in equal 
shares by three individuals. In 1949 the company decided to liquidate 
and in July 1950 the company’s premises were transferred to the 
ownership of the three individuals who were thereafter in receipt of 
the rent jointly. During the remaining eleven months of the year 
ended 30 June 1951 repairs to the premises were effected at a cost of 
£587. The evidence showed that the need for the repairs had arisen 
before transfer of the premises to the individuals. The Commissioner 
refused any deduction on the ground that the repairs were initial 
repairs and were accordingly expenditure of a capital nature. Held, 
Commissioner’s assessment confirmed (4 C.T.B.R. (N.S.) Case 123). 


‘*In so far as the Commissioner has disallowed these repairs as 
being in the nature of initial repairs within the principle of the Law 
Shipping Co. Ltd. v. Inland Revenue Commissioners (1923), 12 T.C. 
621, it was contended on behalf of the taxpayer that that principle 
had no application to the present facts because in substance the 
company was no more in reality than the three shareholders. Thus at 
all times they were beneficially in receipt of the rent and consequently 
there had been no change in ownership upon which to base the 
principle of the Law Shipping Case.... 


‘*..In our opinion the taxpayer’s claim cannot succeed since it 
is based upon an argument which is unsound. It is now so well 
established as to require no authority to support it that an incor- 
porated person is a real person separate and distinct from the mem- 
bers which constitute it and argument can no longer be accepted to 
the effect that such a company is merely another manifestation of the 
personality of the individuals concerned.’’ Per Board No. 2. 


TRANSMOGRIFICATION 


Death and Estate Duties.—In the August 1954 issue of Current 
Tazation a note appeared at pp. 24-26 on a House of Lords’ decision 
(Sneddon v. Lord Advocate, [1954] 1 All E.R. 255) which, it was 
suggested, ran counter to certain Australian decisions on the above 
subject. The question came before Board of Review No. 1, which took 
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the view that it did not fall to the lot of the Board to attempt to 
distinguish or reconcile the House of Lords’ case with the Australian 
High Court cases and the Board accordingly applied the latter de- 
cisions. The case decided by the Board was as follows :— 


By contract for sale dated 14 April 1949 a father and his son 
contracted to purchase land for £9792. A deposit of £300 was paid by 
the son out of his own funds and the property was to be shared as 
tenants in common, the father taking two-thirds and the son one- 
third. On 11 August 1949 the father gave the son a cheque for £2000 
to enable the son to acquire an interest in the land. The son banked 
the cheque and on 1 September 1949 the purchase of the property was 
completed, the purchase price being provided as follows :— 


Payment by father re oa rr rr .. £4,000 
Payment by son... ns a4 ns oa ad 2,000 
Loan by father ae - - od KF ns 2,000 
Loan by bank “f a bs < ae % 1,800 


£9,800 


The deposit of £300 paid by the son was repaid to him. As from 
1 September 1949 father and son carried on business in partnership 
as graziers having shares two-thirds and one-third respectively. The 
father died within three years of the cash gift by him to his son. At 
the date of death the son’s one-third interest in the land was valued 
at £2808, at which figure the Commissioner valued the gift for the 


purposes of s. 8 (4)(a) of the Estate Duty Assessment Act. Held, 
assuming that the gift was a gift of money, still on the facts the value 
of the property to be taken into account under s. 8 (4)(a) was the 
value of the son’s interest in the land, that being the form in which 
the gift existed at the date of death of the father (4 C.T.B.R. (N.S.) 
Case 118). 


ALLIGATORS HAVE NO CONSCIENCE 


A Canadian insurance company had an agent in Australia. Its 
agent paid Commonwealth income tax under s. 148 (3) on an amount 
equal to ten per cent of the gross premiums paid to the company ‘‘as 
if that amount were the taxable income of a non-resident company.’’ 
The Canadian Minister disallowed a deduction of the Commonwealth 
tax under s. 38 (1) of the Canadian Act, on the amazing ground that, 
as the tax was computed on gross, not net, premiums, it was not a tax 
on income as defined in the Canadian Act. Held, the Australian tax 
was deductible under s. 38 (1) of the Canadian Act. The Australian 
Act treated the percentage of the premiums as taxable income (i.e., as 
though all allowable deductions from assessable income had been 
made) to simplify the determination of the tax. This method offended 
no principles of Canadain income tax law (British Columbia In- 
surance Co. v. Minister of Nat. Rev. (1954), 11 Can. Tax A.B.C. 225). 


A case involving consideration in converse circumstances of the 
application of s. 23 (q) of the Australian Act to interest derived by 
an Australian life assurance company from Canadian securities is 
awaiting hearing in the High Court on an appeal by the company 
against ‘the majority decision in 2 C.T.B.R. (N.S.) Case 95. 
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WIDOW ASSESSED ON HER SHARE IN RENT CHARGED TO 
HER BY ADMINISTRATOR OF DECEASED ESTATE 


Taxpayer was the widow of a person who died intestate, and she 
was entitled to a share in his estate in terms of the Administration 
Act (W.A.). The assets included the matrimonial home in which she 
resided. The trustee administering the estate, prior to completion of 
the administration and in the year of income, charged to the taxpayer 
an amount of £265 as rent at 35s. per week for her occupation of the 
house from the death of her husband in October 1946 to the date 
when the house was sold to her in September 1949. In assessing tax- 
payer for year ended 30 June 1950 the Commissioner included in her 
assessable income her one-half share in the sum of £265 thus charged 
as rent. Held, Commissioner’s assessment confirmed (4 C.T.B.R. 
(N.S.) Case 112). 


EXEMPTION OF SALARY OF VISITING EXPERTS 


Section 23 (c)(vii) of the Income Tax Assessment Act reads: 
**The following income shall be exempt from income tax :— 


(c) income derived— 


(vii) as director’s fees, salary or wages by a non-resident, 


during a visit to Australia during which he acts as 
a director, manager or other administrative officer 
of, or is employed as a consultant, technician or 
operative in, a manufacturing, mercantile or mining 
business or a business of primary production, being 
income— 
(1) derived during— 
(a) the first year of the visit; or 
(b) the second year of the visit of the Director 
of the Division of Industrial Development 
of the Department of National Develop- 
ment, or a person authorised in writing by 
the Director to give such certificates, cer- 
tifies, and the Treasurer is satisfied, that 
the retention of the non-resident’s services 
in Australia beyond the first year will 
assist or has assisted in the development 
of Australian industry ; and 
(2) which is not exempt from income tax in the 
country where the non-resident is ordinarily 
resident.’’ 


Taxpayer, who was admittedly domiciled and normally resident 
in England, was an engineer employed by an English shipping com- 
pany. Although he was employed on a continuous salary basis, it was 
the custom for him to sign articles for each voyage. Early in 1951 he 
was refrigeration engineer on a freighter voyaging to Australia when 
it went aground off the Queensland coast. He proceeded to Sydney, 
whence he returned to England. In England he was directed to return 
to Australia to supervise repairs to the salvaged freighter. He arrived 
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in Australia on 31 May 1951 and acted in a supervisory capacity on 
behalf of his company in relation to the repairs carried out by an 
Australian contractor. Having signed articles in September 1952 as a 
member of the freighter’s crew he assumed his position as refrigera- 
tion engineer when it sailed for England upon completion of the 
repairs in December 1952. Taxpayer’s wife joined him in Australia 
in October 1951 and returned to England in July 1952. Throughout 
his absence he maintained his home in England. Taxpayer claimed 
exemption under s. 23 (c)(vii) of his salary earned while he was in 
Australia during the period of one year from 31 May 1951. Held 
(Mr. A. ©. Leslie dissenting), the exemption under s. 23 (c) (vii) 
applied as claimed by taxpayer (4 C.T.B.R. (N.S.) Case 110). 


To establish his claim the taxpayer had to show that he was, 
within the meaning of s. 23 (c) (vii) — 


(i) a non-resident ; 
(ii) on a visit to Australia; 
(iii) employed as a consultant and/or technician ; 
(iv) in a mercantile business; and 


(v) that his income was not exempt from tax in the United 
Kingdom where he was normally resident. 


The fifth point above was not really in dispute. All members of 
the Board appear to have accepted the position that taxpayer was a 
‘‘resident of Australia’’ within the terms of the definition in s. 6, 
but all members seem also to have agreed that the word ‘‘non- 
resident’’ in s. 23 (c)(vii) must be given a qualified meaning. The 
Chairman, Mr. J. L. Burke, thought the term ‘‘non-resident’’ must in 
its context be read as meaning a person ordinarily a non-residext; 
whilst Mr. Bock thought that if, immediately prior to the commence- 
ment of a visit, the person was a non-resident and he otherwise com- 
plied with the provision, then he was entitled to the exemption. The 
same two members agreed that the taxpayer was on ‘‘a visit to Aus- 
tralia’’ and that he was ‘‘employed as a consultant or technician in 
a mercantile business.’’ Although the third member (Mr. A. C. 
Leslie) agreed that taxpayer was a non-resident for the purposes of 
s. 23 (c) (vii), he dissented from the view that taxpayer was on a 
visit to Australia or that the nature of his duties were within the 
terms of that provision. 


TIMBER FELLED AND SOLD AS TELEGRAPH POLES IN 
PROCESS OF CLEARING OPERATIONS 


In the process of clearing land for farming a partnership selected 
timber according to whether it complied with the requirements of the 
P.M.G.’s Department for the supply of poles. After felling the timber 
was prepared and sold as poles and posts. Held, proceeds from sales 
of poles and posts were assessable as being proceeds of a business 
(4 C.T.B.R. (N.S.) Case 134). 


‘‘Furthermore, it was said this amounted to something more than 
the mere sale of timber as such, and was rather the disposal of articles 
manufactured therefrom in the form of poles and posts and which 
required the expenditure by the partners or their employees of time 
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and labour thereon after felling. In our opinion these facts take the 
present case outside the principle of Thomson v. F.C. of T. (1929), 
43 C.L.R. 360, and show that more was involved here than the mere 
conversion of part of the capital of the partnership into money. The 
selection of the timber in the manner described and its processing 
before sale into poles and posts amount, in our minds, to a ‘business, 
trade, pursuit or avocation’, the elements of which the High Court 
found absent in Thomson’s Case.’’ Per Board No. 2. 


With respect the writers disagree with the Board’s finding that 
there was here a business. 


In I.R. Comrs. v.Williamson Bros. (1950), 31 T.C. 370, the tax- 
payer firm, which carried on business as timber merchants and saw- 
millers, purchased an estate which included sixty acres of woodlands. 
A question arose as to whether the firm’s profits from the timber 
were referable to its occupation of the woodlands, or as to whether 
those profits were referable to a separate and distinct operation 
unconnected with such occupation. The timber was not cut to specified 
lengths or into planks, but was sent out in a rough state and the firm’s 
profits from the timber were held to be referable to its occupation 
of the woodlands. At p. 378 Lord Keith observed that the use of saw- 
milling plant for the normal preparation of the cut timber for the 
market would be only reasonable. ‘‘If the [taxpayers] here had 
merely sawn up the felled trees into planks, beams and billets of the 
recognised dimensions and sold them in that form as raw material, 
would they have been doing anything more than preparing the fruits 
of the soil for market? By shaping them into pit-props and poles— 
if, in fact, that is what they did—have they done anything more in 
preparing the fruits of the soil for market than if they had sawn 
them up into planks? Indeed, have they done as much?’’ (Per the 
Lord President, at p. 380.) 


SALE OF COAL-MARKETING RIGHTS 


Whether assessable as lease premium as being “in connexion with 
licence attached to land.”—The production, supply and sale of coal 
in Queensland was regulated under the Coal Production Regulation 
Acts 1933 to 1938 under which a coal owner (including a lessee) was 
not permitted to produce coal unless he held a coal trading licence. 
and even then he could produce coal only up to an output quota fixed 
under authority of the Act and could sell only to specified destina- 
tions, that is, customers. The licence was issued in respect of a named 
colliery or collieries. A quota, or part thereof, could be sold by an 
owner to another licensed owner in the same district, without trans- 
ferring any mine. In practice, quotas were sold only in conjunction 
with the sale of a mine and transfer of a licence. 


In 19438 a firm, of which taxpayer was a partner, disposed of its 
business of coal colliers for an inclusive price of £11,000, of which 
£700 was apportioned to leases and £5000 to ‘‘marketing rights.’’ The 
sale was subject to all necessary consents being obtained. The consent 
of the Federal Treasurer was obtained in February 1945 but that of 
the State Minister for Mines to transfer of the leases was not obtained 
until December 1948. The total consideration was received over the 
various years as follows :— 
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Year ended 
30 June Amount 


ee alealle order ak ts asl ae gas Ak 
Rpm 8e 1 0 La, GT, ORR ERD wr at Dake 934 
9008: 130i qidersaiisg ait talaga odie tad Tae 


1948 .. od peste on - “v .. 1,948 
1949 .. Ze = a ai ey ve a 


£8,440 
1950 .. os = * i Xe ~~ fe 2,560 
£11,000 


In April 1951 assessments were issued against the taxpayer for 
years ended 30 June 1949 and 1950 on the basis that the sum of £5000 
for ‘‘marketing rights’’ as well as the sum of £700 for leases was a 
premium in terms of s. 83 (1) of the Act. Furthermore, the 1949 
assessment was made on the basis that the whole of the above £8440 
was received in that year, the Commissioner having taken the view 
that the business and assets were disposed of in December 1948 when 
the last necessary consent was obtained; consistently with this view 
the Commissioner applied s. 86 to arrive at a notional income for 
rating purposes for both years. Following objections the Com- 
missioner in July 1953 amended both assessments. For the 1949 assess- 
ment the amendment recognised that the amount received in that 
income year in respect of the sale of the business was £3011 and not 
£8440 as had previously been taken into account; for the 1950 assess- 
ment the amendment simply withdrew the former application of s. 86 
and thereby inereased the tax assessed on the same taxable income. 
The taxpayer further objected that the amended 1950 assessment was 
not authorised by s. 170. The Commissioner admitted that ‘‘a full 
and true disclosure’’ had been made. Held, (a) the coal-trading 
licence was ‘‘attached to or connected with’’ the land a lease of which 
was assigned by the vendor firm and the consideration of £5000 for 
marketing rights, being the output quotas and destinations, was a 
premium as being consideration ‘‘in connexion with’’ such licence; 
(b) the amended assessment for year ended 30 June 1950 had not 
been made to correct a mistake of fact, but to correct a mistake of law 
and accordingly such amendment was not authorised (4 C.T.B.R. 
(N.S.) Case 115). 

‘“The licence conferred an authority to do some act on the rele- 
vant land which would otherwise be unauthorised, namely, to produce, 
by severance therefrom, coal of a special class, i.e., destined for 
supply and disposal in terms of the scheme. I think that, in view of 
the above, the licence was attached to or connected with the subject 
land in a very material respect and that the land containing the 
unmined coal had a special added value additional to its ordinary 
impicved value as coal-bearing land incapable of profitable exploita- 
tion under the legislation (cf. the remarks of William, J., in Phillips 
v. Federal Commissioner of Taxation (1947), 75 C.L.R. 332, at p. 337, 
concerning a licence attached to or connected with land). It appears 
to me that the payment for the ‘marketing rights’ must have included 
(as a real element in the total consideration that passed therefor) 
something substantial for this special added value. It is true that 
the marketing rights included the transfer of both quota and destina- 
tion, but I think that these may rightly be described as necessary 
accessories or adjuncts to the licence. They so far partake of its 
essential character that any payment for them may properly be 
regarded at least as consideration in connexion with the licence.’’ 
Per Mr. J. F. McCaffrey. 
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NEW INCOME TAX REGULATIONS 


Mining industry: Section 23 (p)—Metals—A regulation gazetted on 
6 April 1955 extends the list of metals and minerals to which the 
exemption under s. 23 (p) of the Income Tax Assessment Act applies. 
The proposal to extend the list was announced by the Commonwealth 
Treasurer (Sir Arthur Fadden) in his budget speech last year. 


The exemption applies to income derived by a bona fide pro- 
spector from the sale, transfer or assignment by him of his rights to 
mine in a particular area for gold or any other metal or mineral 
prescribed by regulation for this purpose. 

For many years past this exemption has applied to gold and the 
following prescribed metals and minerals :— 


Antimony, arsenic, beryllium, bismuth, chromium, cobalt, 
copper, mereury, molybdenum, nickel, osmiridium, platinum, 
tin, uranium and vanadium. 


Under the new regulation the exemption will apply also, on and 
after 1 July 1954, to:— 

Asbestos, bauxite, emery, fluorspar, graphite, ilmenite, 
kyanite, magnesite, manganese oxides, mica, monazite, pyrites, 
quartz erystals (piezo-electric quality), rutile, sillimanite, 
vermiculite, zircon. 

Ores of—Columbium, lithium, selenium, strontium, tanta- 
lum, tellurium, tungsten. 

An amendment made last year to the Assessment Act provides 
that dividends paid by companies after 6 November 1954 wholly and 
exclusively out of income exempt under s. 23 (p) will be free from 
tax in the hands of the shareholders. 


The mineral cobalt which has been prescribed for the purposes 
of the exemption under s. 23 (p) of the Assessment Act has, under 
the new regulation, also been prescribed for the purposes of a partial 
exemption provided by s. 23a of that Act. That exemption applies to 





@ THE SEVENTH EDITION OF GUNN & O’NEILL’S GUIDE TO @ 
INCOME TAX. UP-TO-DATE WITH ALL AMENDMENTS, 
NOW READY 





Supplement to The Australian Accountant—May, 1955 





154 CuRRENT TAXATION May, 1955 





one-fifth of the income derived from mining operations in Australia 
for those metals and minerals mentioned above. 


Pensions and annuities—Another regulation gazetted on 6 April 
1955 prescribes the Australian Life Tables 1946-1948, published by 
the Commonwealth Statistician, as tables to be used in ascertaining 
the life expectation of an annuitant for the purpose of calculating 
taxation allowances for the purchase price of an annuity. This regu- 
lation is a drafting measure consequent upon an amendment made to 
the Assessment Act in the last Budget session to continue, as from 
1 July 1954, allowances of this nature throughout the lifetime of the 
annuitant. Previously, the allowances ceased when the annuitant had 
attained his expectation of life as actuarially calculated. 


Fees for medical examinations.—The fees payable to the Common- 
wealth Department of Health for the medical examination of depen- 
dent invalid relatives in respect of whom concessional deductions are 
claimed for income tax purposes have been adjusted also by regula- 
tion. The new fees are :— 


Where the examination is made at the doctor’s office or 
surgery—21s. 

Where the examination is made at the invalid’s home or any 
other place—25s. 


A fee is payable to obtain a certificate to the effect that the 
invalid relative is permanently incapacitated for work. Production 
of the certificate entitles the taxpayer to a concessional deduction for 
the invalid relative whom he maintains. 


ALL THE WORLD LOVES A TAX-DODGER 


‘*T have been shocked during my experience by the many in- 
stances in which deliberate tax evasion clearly had not prompted 
invocation of social sanctions against the evader, thus making it 
obvious that in those cases at least evasion had acquired social 
acceptance. 

‘Acceptance by society of tax dodgers, schemers, connivers, 
cheats, and other malefactors against the law is a sure road to national 
ruin. No government by law can survive acendancy and social 
acceptance of the scofflaw. .. . 

‘The average person’s indifference to the moral aspects of tax 
evasion is well known. I do not know of a single tax evader who has 
not continued to enjoy the status attributed to an honourable citizen, 
even after being convicted and serving a prison sentence for his 
transgression. Yet, these malefactors had, in effect, robbed every 
other taxpayer in the country, including their mothers, fathers, 
brothers, sisters, and other relatives and, of course, their neighbours 
and friends. There is something seriously wrong with a society that 
does not impose social sanctions upon such wrongdoers. 

‘‘We are taught as Christians to forgive the sinner when he truly 
repents. Seldom have I heard any words, or seen any attitude or 
repentence on the part of tax evaders, either before or after they have 
paid the penalties imposed by law for their crimes. What is worse, we 
not only seem to have lost our aversion to sin, but there is some 
evidence that the tax cheat enjoys, in the eyes of some citizens at least, 
a degree of heroic statute.’’—T. Coleman Andrews, U.S. Commissioner 
of Internal Revenue. 
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SOURCE OF INTEREST 


In the following case the New Zealand Court of Appeal has 
unanimously affirmed the decision of the Supreme Court noted in 
Current Taxation for July 1954. 


A New Zealand company imported goods from a Dutch company 
on terms that it should pay for the goods in sterling English currency 
in Holland at the expiration of a certain period of credit. By July 
1948 the New Zealand company owed the Dutch company £80,000 for 
goods supplied. Upon the Dutch company refusing to extend the 
time for payment, an agreement was entered into whereby the Dutch 
company made a loan of £80,000 to the New Zealand company, repay- 
able by instalments, together with interest, all payments to be made 
in sterling in Holland. A formal agreement of loan was executed by 
the New Zealand company under seal and then returned to the Dutch 
company for execution and retention by it. After execution of the 
agreement the Dutch company sent to the New Zealand company a 
cheque for £80,000 drawn on a London bank and made payable there 
to the order of the New Zealand compnay. The New Zealand com- 
pany endorsed the cheque payable to the Dutch company and returned 
it in payment of its debt for goods supplied, together with a receipt 
for the loan of £80,000. The Dutch company appealed against an 
assessment to income tax on the interest received by it. Held: (i) The 
interest was not derived from money ‘‘lent in New Zealand’’ in terms 
of s. 87 (j); (ii) the interest was not income ‘‘derived...from any 
other source in New Zealand’”’ in terms of s. 87 (n) ; and, accordingly, 
(iii) the interest was not liable to New Zealand tax in the hands of 
the Dutch company (J.R. Comr. (N.Z.) v. N.V. Philips Gloeilampen- 
fabrieken (1954), 6 A.I.T.R. 158). 


EXPENDITURE INCURRED IN WINDING UP BUSINESS 
AFTER CESSATION OF ACTIVE TRADING 


For a number of years taxpayer was concerned in the conduct of 
three distinct and separate businesses. In one of such businesses he 
was engaged as a sole trader in the steel industry. During the year 
ended 30 June 1948 he sold the plant used in his steel business and 
after 30 June 1948 he undertook no fresh trading activity in that 
business and derived no income therefrom. In April 1948 an action 
for damages had been commenced against him in connexion with the 
purchase of steel for the steel business. In January 1950 that action 
was settled by taxpayer agreeing to pay £2500 in full satisfaction of 
the claim and he incurred £288 legal expenses in connexion with the 
action. When carrying on the steel business in 1947, damage, for 
which taxpayer accepted responsibility, was done to buildings adjoin- 
ing certain demolitions. The amount involved was not ascertained 
until year ended 30 June 1951, when the claim was paid and the net 
loss on the contract was found to be £73. In assessing the taxpayer 
for the year ended 30 June 1951 the Commissioner reduced taxpayer’s 
elaim of a s. 80 loss for year ended 30 June 1950 by the above £2788 
and disallowed a claim under s. 51 (1) for the sum of £73. Both 
items in dispute were disallowed on the ground that taxpayer had 
ceased to carry on the business in the course of which the occasion 
of the expenditures was met. Held, allowing taxpayer’s claims: The 
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expenditures were losses or outgoings which arose in the course of 
carrying on a business for the purpose of gaining or producing assess- 
able income and they were incurred in the carrying on of that business 
for the purpose of finalising or winding up its affairs (4 C.T.B.R. 
(N.S.) Case 127). 


“It is clear that by 30 June 1948 the taxpayer had ceased to 
earry on actively the steel business. His plant had been sold and, 
borrowing an expression used by Lord Porter in Theophile v. The 
Solicitor-Géneral, [1950] A.C. 186, at p. 201, the taxpayer’s repre- 
sentative admitted that the taxpayer had ‘put up the shutters’ of the 
steel business. I am not satisfied that such a business can cease 
overnight. There were still payments due to the business and debts 
due by the business, which payments were assessable income and 
which debts, if business expenses, should be allowable deductions. 
According to the nature of the business there must surely be some 
time allowed in which to wind up the outstanding matters and during 
which period the business is still being carried on sufficiently for the 
purposes of s. 51 (1)—see Queensland Meat Export Co. Ltd. v. 
Federal Commissioner of Taxation (1939), 1 A.I.T.R. 490. In Theo- 
phile v. The Solicitor-General, [1950] A.C, 186, the Solicitor-General 
was informed that their Lordships wished to hear argument for the 
Crown on the broad aspect of the case as to the meaning of ‘carrying 
on business’. Portion of the judgment at p. 201 reads as follows: ‘In 
a sense it is true that the appellant was not actively carrying on 
business within three months of the presentation of the petition, but 
there is a series of cases beginning with In re Dagnall, [1896] 2 Q.B. 


407, and ending with In re Reynolds, [1915] 2 K.B. 186, which in 
unbroken sequence have decided that trading does not cease when, as 
the expression is, ‘‘the shutters are put up,’’ but continues until the 
sums due are collected and all debts paid’. 


‘‘Now both of the taxpayer’s debts arose during the year of 
income ended 30 June 1948 when the taxpayer was actively carrying 
on the steel business. The debt of £2788 was quantified and paid dur- 
ing the year of income ended 30 June 1950. The debt of £73 was 
quantified and paid during the year of income ended 30 June 1951. 
The delay was not abnormal nor was it due to any act or omission of 
the taxpayer. The amounts were debts of the steel business which 
had to be paid before the affairs of that particular business could be 
finalised. If it can be said that the taxpayer, in the years of income 
ended 30 June 1950 and 1951, was in some sense still carrying on the 
steel business, then these outgoings are properly included as allowable 
outgoings of those years, and therefore the sum of £2788 is properly 
allowable under s. 80 against income of the year of income ended 
30 June 1951. There is ample authority for the proposition that a 
loss arising in a prior accounting period is allowable as a deduction 
in a later year and in Ash vy. Federal Commissioner of Taxation 
(1938), 61 C.L.R. 263; 1 A.I.T.R. 447, Dixon, J., in his judgment at 
C.L.R. pp. 281 and 282, gives an example right in point. It remains 
to be seen if the case before the Board can be distinguished from 
Amalgamated Zine (De Bavay’s) Ltd. v. Federal Commissioner of 
Taxation (1935), 54 C.L.R. 295...The circumstances of the tax- 
payer’s case are unusual and if, as I think, there should be a reason- 
able time allowed in which to finalise the affairs of the steel business 
and pay off debts incurred in that business, the taxpayer should 
succeed.’’ Per Mr. A. C. Leslie. 
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ACCOUNTANCY FEE PAID AFTER CESSATION OF 
BUSINESS 


Costs of preparing tax return.—During year ended 30 June 1951 
taxpayer’s only income was rent from an hotel. For some three months 
of that income year he tried unsuccessfully to carry on a commission 
agency business, which he sold in February 1951, having derived no 
income therefrom. After the 1950-51 return had been prepared, tax- 
payer’s accountant rendered an account for £26 5s. for services rela- 
tive to the 1950-51 year. A deduction of the £26 claimed in the return 
for year ended 30 June 1952, when taxpayer’s only income was from 
property, was disallowed. The accountant gave evidence that of the 
fee £16 16s. would relate to accountancy work for the commission 
agency business and £9 9s. to preparation of the 1950-51 return. 
Held: (1) No part of the expenditure was incurred in gaining or 
producing the assessable income of year ended 30 June 1952 within 
the meaning of the first limb of s. 51; (2) (Mr. J. F. McCaffrey dis- 
senting) a deduction of £16 16s. was allowable under the second 
limb of s. 51 (4 C.T.B.R. (N.S.) Case 126). 


‘It was not unreasonable for the accountant, following his usual 
practice, to render, after the close of the year, his account for services 
applicable to such year and during which the commission agency 
business had been conducted for something like a period of three 
months. It was not until the accountant rendered his account that 
the taxpayer knew the extent of his liability. There was some expen- 
diture in the way of accountancy fees which related purely to the 


conducting of the business and, in our opinion, that expenditure 
should be allowed as a deduction, although it was not paid until after 
the business closed down and in the following income year. We think 
the question of the time of payment is one of degree and in this case 
the payment was made on the receipt of the first account received, in 
respect of accountancy fees, after the business was discontinued.’’ 
Per Messrs. A. Fletcher and H. H. Antcliff. 


PROMISSORY NOTES SOLD AT DISCOUNT 


Taxpayer carried on the business of financing instalment pur- 
chases of heating and plumbing equipment. Promissory notes were 
given covering principal and interest until repayment. The difference 
between the face value of a note and the sum actually advanced was 
treated by taxpayer in the first place as deferred income and was 
transferred to revenue account over the life of the note. Taxpayer 
decided to discontinue the business and sold outstanding notes at a 
discount of $18,034. Held: The $18,034 was a non-deductible capital 
loss (Heating and Plumbing Finance Lid. vy. Minister of Nat. Rev. 
(1954), 11 Can. Tax. A.B.C, 257). 


At a given moment of time the lender’s interest in a note is, 
under the above system of accounting, its face value, less repayments 
by borrower and less the amount of unearned interest. But, if at that 
moment the lender sold the note, he might receive more or less than 
such net book value. Inter alia, if the unearned interest were more 
than the current rate for similar loans, the lender would receive more 
than this net book value; conversely, if the current rate were less than 
the rate provided in the loan, he would receive less than net book 
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value. Where the sale of promissory notes is not part of a taxpayer’s 
business, any gain or loss over or under the net book value of the 
notes sold (as caleulated above) would be on capital account. 


GRAZIERS’ PARTNERSHIPS 


Proceeds of sale of produce received by partnership but delivered 
for sale by sole trader prior to commencement of partnership.— 
Evidence was given that about June 1947 taxpayer and two of his 
sons had agreed to enter into partnership from 1 July 1947, but 
there was no evidence of any steps or of any course of action having 
been taken prior to the signing of a partnership agreement on 
11 December 1947 which would establish the existence of a partner- 
ship. On the other hand the 1947 wool clip was delivered for sale on 
22 October in the taxpayer’s name only. In making assessments for 
each of the years ended 30 June 1948 and 1949 the Commissioner not 
only treated all income and expenditure of the farm up to 10 Decem- 
ber 1947 as being that of the taxpayer, but he also excluded from the 
partnership returns for those years, and assessed the taxpayer on, the 
following proceeds of produce: 
Year ended 30 June 
1948 1949 
(a) Wool delivered on 22/10/1947 to agents 
for sale in taxpayer’s name; proceeds 
received in March 1948 .. es .. £2,412 
(b) Proceeds or advances from wheat pools— 
harvested and sold in taxpayer’s name— 


1945-46 harvest bis ve oi £48 
1946-47 harvest bis aie i» 91 64 
(c) Proceeds from 1947-48 wheat pool—har- 
vested and sold in partnership name .. 366 328 
(d) Oats—1947-48 harvest sold in partnership 
name os “a ‘. i ‘ 315 








£3,184 £440 








The written partnership agreement was silent concerning pro- 
ceeds from sale of produce belonging to taxpayer but receivable at a 
subsequent date. At the hearing the Board was informed that the 
Commissioner had decided to treat the items in (c) above as partner- 
ship income. Held: There was no partnership until 11 December 1947 
and the amounts under items (a) and (b) were properly assessable 
as income of the taxpayer, whilst the amount under item (d) should 
be treated as partnership income (4 C.T.B.R. (N.S.) Case 133). 


‘“Wheat and wool delivered for sale by the taxpayer prior to the 
formation of the partnership were delivered by him in his own right 
and he, and he only, was then entitled to the proceeds which, when 
received, would represent income in his hands. However, I have been 
in considerable doubt in this ease as to the proper treatment of 
moneys actually deposited in the bank account of the partnership in 
respect of goods delivered for sale between 1 July 1947 and the date 
of the partnership deed, because of the provisions in that deed that 
the partnership was to be deemed to have commenced on 1 July. 
Granted that a partnership was not actually in existence prior to the 
date of the deed, can it be said that the effect of this provision was 
to give to the partnership an entitlement to the money in such a way 
that, at the time of its receipt, the money would have the character 
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of income in the hands of the partnership? In other words, can it be 
said that the members of the partnership were, in so far as this money 
was concerned, in receipt of income jointly? I have finally come to 
the conclusion that this question should be answered in the negative, 
and I have done so for these reasons. 


**(I) When questioned at the hearing about the delivery of the 
1947 wool clip by the taxpayer for sale in October of that year, the 
elder son said in evidence—‘It was paid in his name because he was 
the man owning the wool at the time it was sold. The proceeds were 
definitely intended to be in the partnership’. This evidence was given 
after the event, and at the hearing of the case, and may have been 
quite unconsciously coloured in the mind of the witness because of 
the nature of the case, but if it can be taken to represent his views 
and the views of his present partners at the time of the transaction, 
it seems strange that the written instructions given to the solicitor 
did not contain specific reference to the point. (II) There was no 
specific provision in the partnership deed to cover the situation. 
(III) There was no assignment of rights to the income by any other 
document. (IV) The money when received (and prior to its disposal 
by banking in the partnership accounts) was in fact paid to and 
received by the taxpayer in circumstances which would ordinarily 
constitute it income in his hands.’’ Per Mr. R. A. Cotes. 


COST OF LAYING TERRAZZO FLOOR IN HOTEL BAR IN 
PLACE OF WORN RUBBER FLOOR 


Working expense of hotel business.—Taxpayer company claimed a 
deduction in respect of £857 expended in laying a terrazzo floor on 
portion of the floor of the public bar of its hotel. The hotel, built in 
1924, was in a popular seaside suburb with a very large bar trade. 
On the ground floor level, where the public bar was, there was a 
reinforced concrete slab running throughout the entire surface area 
of the building. At first the public bar floor consisted of a cement- 
rendered floor laid over the reinforced concrete; in 1926 a rubber 
flooring was laid over the then worn cement; in 1935 a malthoid base 
was laid down and the floor relaid with rubber; but by 1945 the floor 
was in such a condition that it was taken up and the terrazzo-tiled 
floor laid down in its place. At the hearing in 1954 there was evidence 
that the floor was badly pitted and was deteriorating. A land tax 
valuer gave evidence for the Commissioner that terrazzo tiles were 
longer lasting, more decorative, more easily cleaned and more costly 
than rubber flooring. Held (Messrs. J. L. Burke and A. C. Leslie, 
Mr. F. C. Bock dissenting) : The expenditure incurred was for repairs 
and was not of a capital nature (4 C.T.B.R. (N.S.) Case 122). 


‘‘In the circumstances of this case I regard the surface covering 
of the floor as a subsidiary part of the whole of the floor consisting 
of the concrete slab together with the floor covering. It seems to me 
to be of some relevance that the original surface affixed to the concrete 
slab consisted of a cement-rendered covering. Although the covering 
which was actually replaced in 1945 consisted of rubber, the terrazzo 
tiling is not dissimilar in kind from the original surface. I think 
that the work carried out was in the nature of a restoration, the 
restoration consisting of the renewal or replacement of the surface 
covering of the bar-room floor. The fact that the company chose a 
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different substance from that previously in use for the purpose of 
restoration is not determinative of the issue against it. In the 
Rhodesia Railways Ltd. v. Collector of Income Tax, Bechuanaland 
Protectorate, [1933] A.C. 368, the railway company chose to replace 
wooden rail sleepers with steel sleepers and their Lordships of the 
Privy Council held that the cost involved was correctly chargeable 
to revenue as being on account of repairs. 


“‘It remains to consider whether the repairs carried out by the 
company were of a capital nature. The Commissioner relied upon the 
evidence of the valuer as establishing that the present floor covering 
was a decided improvement over the covering previously used and to 
such an extent that the repairs, if such they can be called, should be 
classed as being of a capital nature. With this view I cannot agree. 
The substitution of a terrazzo-tile covering for rubber has certainly 
not removed the necessity for periodical restoration of the floor 
surface, nor is there any evidence that over a given period of time the 
cost of repairing the floor with its present covering will be less than 
when it was covered with rubber. It is quite impossible that any 
advantage gained by the longer life of the terrazzo as compared with 
rubber would be more than off-set by the additional cost of taking up 
and relaying a terrazzo floor. To paraphrase portion of the judgment 
of Kitto, J., in Federal Commissioner of Taxation v. Western Suburbs 
Cinemas Lid. (1952), 86 C.L.R. 102; 5 A.I.T.R. 300. the repairs 
carried out by the taxpayer company are, in my opinion, both in 
degree and kind, of the type which should properly be allowed for in 
the working expenses of an hotel business.’ Per Mr. J. L. Burke. 


UNITED STATES REGULATIONS ISSUED UNDER 
AUSTRALIAN TAX CONVENTION 


The following regulations have been issued by the United States 
in connexion with the exemption from, or reduction in rate of, with- 
holding of U.S. tax at source, as affected by the Convention between 
the United States and Australia. 


§ 501.1 Introductory. (a) The income tax convention between 
the United States and Australia, signed on May 14, 1953, and pro- 
claimed by the President of the United States on December 22, 1953, 
hereinafter referred to as the convention, provides in part as follows, 
effective January 1, 1953. 

[Portions quoted are Articles I, II, VI, VII, X, XI, XII, XVI, 
XVIII, XIX, XX, and XXI.] 


(b) As used in this part, any term defined in the convention shall 
have the meaning so assigned to it; any term not so defined shall, 
unless the context otherwise requires, have the meaning which such 
term has under the internal revenue laws. As indicated in 
Article II (1) (h) of the convention, the term ‘‘resident of Australia’’ 
shall have the meaning which it has under the laws of Australia 
relating to Australian tax. 


§ 501.2 Dividends—(a) General. (1) Dividends paid on or 
after January 1, 1953, to a nonresident alien (including a nonresident 
alien individual, fiduciary [trustee], and partnership) or to a foreign 
corporation by a company (other than a United States corporation) 
which is a resident of Australia are exempt from United States tax 
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under the provisions of Article VI of the convention, if such alien 
or foreign corporation is a resident of Australia. As to what con- 
stitutes a ‘‘company’’ for such purpose, see Article II (1) (1) of the 
convention. 


(2) The rate of United States tax imposed by the Internal 
Revenue Code upon dividends (other than dividends falling within 
the scope of subparagraph (1) of this paragraph) derived from 
sources within the United States on or after January 1, 1953, by a 
nonresident alien (including a nonresident alien individual, fiduciary, 
and partnership) or by a foreign corporation shall not exceed fifteen 
per cent under the provisions of Article VII of the convention, if such 
alien or foreign corporation (i) is a resident of Australia, (ii) is 
liable for Australian tax on such dividends, and (iii) at no time 
during the taxable year in which such dividends are derived has 
engaged in trade or business within the United States through a per- 
manent establishment situated therein. As to what constitutes a 
permanent establishment see Article II (1) (0) of the convention. 


(3) Thus, if a nonresident alien individual who is a resident of 
Australia performs personal services within the United States during 
the taxable year, has at no time during such year engaged in trade 
or business within the United States through a permanent establish- 
ment situated therein, and is liable for Australian tax on a dividend 
described in subparagraph (2) of this paragraph which was derived 
in that year from United States sources, he is entitled to the reduced 
rate of tax with respect to such dividend, as provided in Article VII 
of the convention, even though under the provisions of section 871 (c) 
of the Internal Revenue Code of 1954 he has engaged in trade or 
business within the United States during such year by reason of his 
having rendered personal services therein. 


(4) The fact that the payee of a dividend described in sub- 
paragraph (2) of this paragraph is not required to pay Australian 
tax on such dividend because of the application of reliefs or exemp- 
tions under Australian tax laws does not prevent the application of 
the reduction in rate of United States tax with respect to such divi- 
dend. If the payee would have been required to pay Australian tax 
on such dividend had he derived an income large enough to require 
payment of such tax, then liability for Australian tax exists for the 
purpose of the reduction in rate of United States tax. 


(b) Effect of address in Australia on withholding in case of divi- 
dends. (1) For the purpose of paragraph (c) (1) of this section 
every nonresident alien (including a nonresident alien individual, 
fiduciary, and partnership) and every foreign corporation, having an 
address in Australia, shall be deemed by United States withholding 
agents to be a nonresident alien or a foreign corporation, respectively, 
qualifying as a taxpayer who is a resident of Australia. 


(2) For the purpose of paragraph (c)(2) of this section every 
nonresident alien (including a nonresident alien individual, fiduciary, 
and partnership) and every foreign corporation, having an address 
in Australia, shall be deemed by United States withholding agents to 
be a nonresident alien or a foreign corporation, respectively, qualify- 
ing as a taxpayer who is (i) a resident of Australia, (ii) liable for 
Australian tax on the dividends concerned, and (iii) not engaged in 
trade or business within the United States through a permanent 
establishment situated therein. 
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(c) Withholding of United States tax. (1) No withholding of 
United States tax is required in the case of dividends paid by a com- 
pany (other than a United States corporation) which is a resident of 
Australia to a nonresident alien (including a nonresident alien in- 
dividual, fiduciary, and partnership) or to a foreign corporation, hav- 
ing an address in Australia, in any case except that in which, prior to 
the date of payment of such dividends, the Commissioner of Internal 
Revenue has notified the withholding agent that the exemption from 
withholding shall not apply. 

(2) Withholding at source, as required under the internal 
revenue laws, in the case of dividends (other than dividends falling 
within the scope of subparagraph (1) of this paragraph) derived 
from sources within the United States by nonresident aliens (includ- 
ing a nonresident alien individual, fiduciary, and partnership) and by 
foreign corporations, having addresses in Australia, shall be at the 
rate of fifteen per cent in every case except that in which, prior to 
the date of payment of such dividends, the Commissioner of Internal 
Revenue has notified the withholding agent that the reduced rate of 
withholding shall not apply. 

(3) The provisions of subparagraphs (1) and (2) of this para- 
graph are based upon the assumption that the payee of the dividend 
is the actual owner of the capital stock from which the dividend is 
derived. As to action by the recipient who is not the owner of the 
dividend, see section 501.8. 

(4) The rate at which United States tax has been withheld from 
any dividend paid at any time after the expiration of the thirtieth 
day after the date on which this part is published in the Federa! 
Register to any person whose address is in Australia at the time the 
dividend is paid shall be shown either in writing or by appropriate 
stamp on the check, draft, or other evidence of payment, or on an 
accompanying statement. 


§ 501.3 Interest. The convention does not change the rate of 
United States tax imposed pursuant to sections 871, 881, and 882 of 
the Internal Revenue Code of 1954 upon interest. The withholding of 
United States tax with respect to such income derived from sources 
within the United States by a nonresident alien who is a resident of 
Australia, or by a foreign corporation which is a resident of Australia. 
is not changed by the convention. 


§ 501.4 Natural resource royalties and real property rentals. 
The convention does not change the rate of United States tax imposed 
pursuant to sections 871, 881, and 882 of the Internal Revenue Code 
of 1954 upon natural resource royalties and real property rentals. 
The withholding of United States tax with respect to such items de- 
rived from sources within the United States by a nonresident alien 
who is a resident of Australia, or by a foreign corporation which is a 
resident of Australia, is not changed by the convention. 


§ 501.5 Copyright royalties—(a) General. (1) Royalties for 
the use, production, or reproduction of, or for the privilege of using, 
producing, or reproducing, any literary, dramatic, musical, or artistic 
work in which copyright subsists, which are derived from sources 
within the United States on or after January 1, 1953, by a non- 
resident alien (including a nonresident alien individual, fiduciary, 
and partnership) or by a foreign corporation are exempt from United 
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States tax under the provisions of Article X of the convention, if such 
alien or foreign corporation (i) is a resident of Australia and (ii) at 
no time during the taxable year in which such royalties are derived 
has engaged in trade or business within the United States through a 
permanent establishment situated therein. Such royalties are, there- 
fore, not subject to the withholding of United States tax at source. 
As to what constitutes a permanent establishment, see Article 
II (1)(o) of the convention. 


(2) The provisions of this section shall have no application to 
royalties in respect of motion picture films or in respect of the repro- 
duction by any means of images or sound produced directly or 
indirectly from those films. 


(b) Application of exemption from withholding. (1) To avoid 
withholding of United States tax at source in the case of the royalties 
to which paragraph (a) of this section is applicable, the nonresident 
alien or the foreign corporation shall notify the withholding agent 
by letter in duplicate that such royalties are exempt from United 
States tax under the provisions of Article X of the convention. The 
letter of notification shall be signed by the owner of the royalties, 
trustee, or agent and shall show the name and address of the obligor 
and the name and address of the owner of the royalties. It shall con- 
tain a statement (i) that the owner is neither a citizen nor a resident 
of the United States but is a resident of Australia under the laws of 
Australia relating to Australian tax, or, in the case of a corporation, 
(ii) that the owner is a corporation (other than a United States 
corporation) which is a resident of Australia under the laws of 
Australia relating to Australian tax; and, in addition, a statement 
that the owner has at no time during the current taxable year engaved 
in trade or business within the United States through a permanent 
establishment situated therein. 


(2) This letter of notification, which shall constitute author sa- 
tion for the payment of such royalties without withholding of United 
States tax at source, shall be filed with the withholding avent for each 
successive three-calendar-year period during which such income is 
paid. For this purpose, the first such period shall commence with the 
beginning of the calendar year in which such income is first paid on 
or after January 1, 1954. Each such letter filed with any withholding 
agent shall be filed not later than twenty days preceding the date of 
the first payment within each successive period, or, if that is not 
possible because of special circumstances, as soon as possible after 
such first payment. 


(3) If such letter is also to be used as authorisation for the 
release, pursuant to section 501.7 (a), of excess tax withheld from 
royalties, it shall also contain a statement that, at the time when the 
royalties were derived from which the excess tax was withheld, (i) 
the owner was neither a citizen nor a resident of the United States but 
was a resident of Australia under the laws of Australia relating to 
Australian tax, or, in the case of a corporation, (ii) the owner was a 
corporation (other than a United States corporation) which was a 
resident of Australia under the laws of Australia relating to Austra- 
lian tax; and, in addition, a statement that the owner at no time 
during the taxable year in which such royalties were derived was 
engaged in trade or business in the United States through a per- 
manent establishment situated therein. 
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(4) Once a letter has been filed in respect of any three-calendar- 
year period, no additional letter need be filed in respect thereto 
unless the Commissioner of Internal Revenue notifies the withholding 
agent that an additional letter shall be filed by the taxpayer. If, after 
filing a letter of notification, the taxpayer ceases to be eligible for the 
exemption from United States tax granted by the convention in 
respect to such royalties, such taxpayer shall promptly notify the 
withholding agent by letter in duplicate. When any change occurs in 
the ownership of the royalties as recorded on the books of the payer, 
the exemption from withholding of United States tax shall no longer 
apply unless the new owner of record is entitled to and does properly 
file a letter of notification with the withholding agent. 

(5) Each letter of notification, or the duplicate thereof, shall be 
immediately forwarded by the withholding agent to the District 
Director of Internal Revenue, Audit Division, Alten Returns Section, 
Baltimore 2, Maryland. 


§ 501.6 Pensions and annuities—(a) General. Private and 
government pensions, and annuities as defined in Article XII (2) of 
the convention, derived from sources within the United States on or 
after January 1, 1953, by an Australian resident are exempt from 
United States tax under the provisions of Article XII (1) of the con- 
vention. Such items of income are, therefore, not subject to the with- 
holding of United States tax at source. As to what constitutes an 
Australian resident for such purpose, see Article II (1)(f) of the 
convention. 

(b) Application of exemption from withholding. (1) To avoid 
withholding of United States tax at source in the case of the items of 
income to which paragraph (a) of this section is applicable, the Aus- 
tralian resident shall notify the withholding agent by letter in dupli- 
eate that such income is exempt from United States tax under the 
provisions of Article XII (1) of the convention. The letter of notifica- 
tion shall be signed by the owner of the income, shall show the name 
and address of both the payer and the owner of the income, and shall 
contain a statement that the owner is an Australian resident within 
the meaning of Article IT (1) (f) of the convention. 

(2) If such letter is also to be used as authorisation for the 
release, pursuant to section 501.7 (a), of excess tax withheld from 
such items of income, it shall also contain a statement that, at the 
time when the income was derived from which the excess tax was 
withheld, the owner was an Australian resident within the meaning 
of Article II (1) (£) of the convention. 

(3) This letter shall constitute authorisation for the payment of 
such items of income without withholding of United States tax at 
source unless the Commissioner of Internal Revenue subsequently 
notifies the withholding agent that the tax shall be withheld with 
respect to payments of such items of income made after receipt of 
such notice. If, after filing a letter of notification, the owner of the 
income ceases to be eligible for the exemption from United States tax 
granted by the convention in respect to such income, such owner shall 
promptly notify the withholding agent by letter in duplicate. When 
any change occurs in the ownership of such income as recorded on 
the books of the payer, the exemption from withholding of United 
States tax shall no longer apply unless the new owner of record is 
entitled to and does properly file a letter of notification with the with- 
holding agent. 
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(4) Each letter of notification, or the duplicate thereof, shall be 
immediately forwarded by the withholding agent to the District 
Director of Internal Revenue, Audit Division, Alien Returns Section, 
Baltimore 2, Maryland. 


§ 501.7 Release of excess tax withheld at source.—(a) General. 
(1) In order to give the convention effective application at the 
earliest practicable date, the exemptions from, and reduction in the 
rate of, withholding of United States tax at source granted by this 
part are hereby made effective beginning January 1, 1954, contingent 
upon compliance with the applicable provisions of settions 501.2 
through 501.6. 


(2) In the case of dividends to which section 501.2 (a)(1) is 
applicable, which are derived from sources within the United States 
and paid to a nonresident alien (including a nonresident alien in- 
dividual, fiduciary, and partnership) or to a foreign corporation, 
whose address at the time of payment was in Australia, if United 
States tax at the statutory rate (thirty per cent as of the date of 
approval of this part) has been withheld from such dividends on or 
after January 1, 1954, there shall be released by the withholding agent 
and paid over to the person from whom it was withheld an amount 
equal to the tax so withheld. 


(3) In the case of dividends to which section 501.2 (a)(2) is 
applicable, which are derived from sources within the United States 
and paid to a nonresident alien (including a nonresident alien in- 
dividual, fiduciary, and partnership) or to a foreign corporation, 
whose address at the time of payment was in Australia, if United 
States tax at the statutory rate (thirty per cent as of the date of 
approval of this part) has been withheld from such dividends on or 
after January 1, 1954, there shall be released by the withholding agent 
and paid over to the person from whom it was withheld the difference 
between the tax so withheld and the tax required to be withheld pur- 
suant to section 501.2 (c) (2). 


(4) In the case of every taxpayer whose address at the time of 
payment was in Australia and who furnishes to the withholding agent 
the letter of notification prescribed in sections 501.5 (b) and 501.6 (b) 
as authorisation for the release of excess tax withheld, if United 
States tax at the statutory rate (thirty per cent as of the date of 
approval of this part) has been withheld on or after January 1, 1954, 
from royalties to which section 501.5 is applicable, government pen- 
sions, private pensions, and annuities as defined in Article XII (2) of 
the convention, there shall be released by the withholding agent and 
paid over to the person from whom it was withheld an amount equal 
to the tax so withheld from such items. 

(5) The provisions of this section (other than paragraph (b)) 
shall have no application to excess tax withheld at source which has 
been paid by the withholding agent to the district director of internal 
revenue. 

(b) Amounts withheld during 1953. For provisions respecting 
the refund of excess tax withheld during the calendar year 1953, see 
section 501.11. 


§ 501.8 Addressee not actual owner.—(a) General. (1) If the 
recipient in Australia of any dividend, with respect to which no 
United States tax has been withheld at source pursuant to sec- 
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tion 501.2 (c) (1), is a nominee or representative through whom such 
dividend flows to a person other than one described in sec- 
tion 501.2 (a)(1) as being entitled to the exemption from United 
States tax, such recipient in Australia shall withhold upon such divi- 
dend (to the extent constituting gross income from sources within the 
United States) United States tax at the statutory rate (thirty per 
cent as of the date of approval of this part). 


(2) If the recipient in Australia of any dividend, with respect 
to which United States tax at the reduced rate of fifteen per cent has 
been withheld at source pursuant to section 501.2 (c) (2), is a nominee 
or representative through whom such dividend flows to a person other 
than one described in section 501.2 (a)(2) as being entitled to such 
reduced rate, such recipient in Australia shall withhold an additional 
amount of United States tax equivalent to the United States tax 
which would have been withheld if the convention had not been in 
effect (thirty per cent as of the date of approval of this part) minus 
the fifteen per cent which has been withheld at the source. 


(3) In any ease in which a fiduciary or partnership with an 
address in Australia receives, otherwise than as a nominee or repre- 
sentative, a dividend with respect to which no United States tax has 
been withheld at source pursuant to section 501.2 (c)(1), or with 
respect to which United States tax at the reduced rate of fifteen per 
cent has been withheld at source pursuant to section 501.2 (c) (2), if 
a beneficiary of such fiduciary or partner in such partnership is not 
entitled to the exemption from, or reduction in rate of, United States 
tax granted by Article VI or VII of the convention, as the case may 
be, the fiduciary or partnership shall withhold the required or addi- 
tional United States tax with respect to the portion of such dividend 
included in such beneficiary’s share, or in such partner’s share, of 
the income of such fiduciary or partnership which is includible in 
the gross income of such beneficiary or partner. The amount of the 
tax to be withheld is to be calculated in the same manner as under 
subparagraph (1) or subparagraph (2) of this paragraph, whichever 
is applicable. 

(4) If any amount of United States tax is released pursuant to 
section 501.7 by the withholding agent in the United States with 
respect to a dividend paid to such a person (nominee, representative, 
fiduciary, or partnership) with an address in Australia, the latter 
shall also withhold from such released amount any United States tax, 
otherwise required to be withheld by the preceding provisions of this 
section in respect of such dividend, in the same manner as if at the 
time of payment of such dividend no United States tax, or United 
States tax at the rate of only fifteen per cent, whichever is appro- 
priate, had been withheld at source therefrom. 

(b) Returns filed by Australian withholding agents. The amounts 
withheld pursuant to paragraph (a) by any withholding agent in 
Australia shall be deposited, without converting such amounts into 
United States dollars, with the Australian Commissioner of Taxation 
on or before the fifteenth day after the close of the quarter of the 
ealendar year in which such withholding in Australia occurs. The 
withholding agent making such deposit shall render therewith such 
appropriate Australian form as may be prescribed by the Commis- 
sioner of Taxation. The amounts so deposited should be remitted by 
the Commissioner of Taxation by draft in United States dollars to 
the District Director of Internal Revenue, Baltimore 2, Maryland, 
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U.S.A., on or before the end of the calendar month in which the 
deposit is made, and should be accompanied by such Australian form 
as may be required to be rendered by.the withholding agent in Aus- 
tralia in connexion with such deposit. 


§ 501.9 Information to be furnished in ordinary course.—(a) 
General. In compliance with the provisions of Article XVIII of the 
convention the Commissioner of Internal Revenue will transmit to the 
Australian Commissioner of Taxation, as soon as practicable after 
the close of the calendar year 1954 and of each subsequent calendar 
year during which the convention is in effect, the duplicate copy of 
each available Form 1042 Supplement filed for the preceding calendar 
year pursuant to paragraph (b) of this section. - 


(b) Information return. (1) To facilitate compliance with Article 
XVIII of the convention, every United States withholding agent shall 
make and file in duplicate with the district director of internal 
revenue for the district in which the withholding agent is located an 
information return on Form 1042 Supplement, with respect to Aus- 
tralian addressees, which shall be filed for the calendar year 1954 
and subsequent calendar years. This return shall be filed simul- 
taneously with Form 1042. 


(2) There shall be reported on such Form 1042 Supplement all 
items of fixed or determinable annual or periodical income (and, for 
1955 and subsequent years, amounts described in section 402 (a) (2), 
section 631 (b) and (c), and section 1235 of the Internal Revenue 
Code of 1954, which are considered to be gains from the sale or 


exchange of capital assets) derived from sources within the United 
States and paid to nonresident aliens (including nonresident alien 
individuals, fiduciaries, and partnerships) and to nonresident foreign 
corporations, whose addresses at the time of payment were in Aus- 
tralia, including such items of income upon which, in accordance 
with this Treasury decision, no withholding of United States tax is 
required. 


§ 501.10 Beneficiaries of a domestic estate or trust. A non- 
resident alien who is a resident of Australia and who is a beneficiary 
of a domestic estate or trust shall be entitled to the exemption from, 
or reduction in rate of, United States tax granted by Articles VI, 
VII, and X of the convention with respect to dividends and copy- 
right royalties to the extent such item or items are included in that 
portion of the income of such estate or trust which is (or would, but 
for such exemption, be) includible in the gross income of the bene- 
ficiary, provided that he otherwise satisfies the requirements of these 
respective articles. In order to be entitled in such instance to the 
exemption from, or reduction in rate of, withholding of United States 
tax such beneficiary must otherwise satisfy such requirements and 
shall, where applicable, execute and submit to the fiduciary of such 
estate or trust in the United States the appropriate letter of notifica- 
tion prescribed in section 501.5 (b). 


§ 501.11 Refund of excess tax withheld during 1953. (a) If 
United States tax withheld at the source during the year 1953 from 
dividends, copyright royalties, pensions, or annuities is in excess of 
the income tax imposed under the internal revenue laws, as modified 
by the convention, a claim by the taxpayer for the refund of any over- 
payment resulting therefrom shall be made under subchapter B of 
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chapter 66 of the Internal Revenue Code of 1954 by filing Form 843 
together with Form 1040NB. Form 1040NB-a, Form 1040B, Form 
1120, or Form 1120NB, whicheyer is applicable, or with an amended 
return. 


(b) The taxpayer’s total gross income from sources within the 
United States, including every item of capital gain subject to tax 
under the previsions of section 211 (a)(1)(B) or 211 (c) of the In- 
ternal Revenue Code of 1939, shall be disclosed on the return. In the 
event that securities are held in the name of a person other than the 
actual or beneficial owner, the name and address of such person shall 
be furnished with the claim. There shall also be included in such 
claim for refund: 

(1) A statement that, at the time when the item or items 
of income were derived from which the excess tax was withheld, 
(i) the taxpayer was neither a citizen nor a resident of the 
United States but was a resident of Australia under the laws 
of Australia relating to Australian tax, or, in the case of a 
corporation, (ii) the taxpayer was a corporation (other than a 
United States corporation) which was a resident of Australia 
under the laws of Australia relating to Australian tax; 


(2) A statement that the taxpayer at no time during the 
taxable year in which the income was derived was engaged in 
trade or business within the United States through a per- 
manent establishment situated therein ; 

(3) In the case of a claim involving an overpayment of 
tax upon dividends to which section 501.2 (a) (1) is applicable, 
a statement that such dividends were paid by a company (other 
than a United States corporation) which was a resident of 
Australia at the time of payment; and 

(4) In the case of a claim involving an overpayment of 
tax upon dividends to which section 501.2 (a) (2) is applicable, 
a statement that the taxpayer was liable for Australian tax on 
such dividends. 


(c) If, however, the taxpayer derived during the taxable year 
from sources within the United States income which consists exclu- 
sively of dividends to which section 501.2 (a) (1) is applicable, and/or 
pensions or annuities to which section 501.6 is applicable, the state- 
ment specified in paragraph (b)(2) of this section shall not be 
required. 


Because it is necessary to bring into effect at the earliest prac- 
ticable date the rules of this Treasury decision respecting release or 
refund of excess tax withheld, and exemption from, or reduction in 
rate of, withholding of tax, it is hereby found that it is impracticable 
to issue this Treasury decision with notice and public procedure 
thereon under section 4 (a) of the Administrative Procedure Act, 
approved June 11, 1946, or subject to the effective date limitation of 
section 4 (c) of that Act. 


(This Treasury decision is issued under the authority contained 
in section 7805 of the Internal Revenue Code of 1954 (P.L. 591, 83d 
Congress, approved August 16, 1954; 26 U.S.C. 7805).) 


[Signed by O. Gordon Delk, Acting Commissioner of Internal 
Revenue, and approved: October 13, 1954, by M. B. Folsom, Acting 
Secretary of the Treasury.] 


Supplement to The Australian Accountant—-May, 1955 











CURRENT TAXATION 


EDITORS: 
J. A. L. GUNN & R. E. O’NEILL 


PUBLISHED BY BuTTERWORTH & Co. (AusTRALIA) LD. 





Volume 7 JUNE, 1955 No. 12 





WHAT CONSTITUTES CONTROL OF A PRIVATE COMPANY 


Section 105 (1)(f) of the present Australian Assessment Act 
provides that a company is a private company if it ‘‘is capable of 
being controlled by any means whatever by one person or by persons 
not more than seven in number.’’ The control of a company resides 
in the voting power of its shareholders. The following decision of 
the Privy Council is noted mainly for the cited observations by their 
Lordships on what figure of percentage of voting power—seventy-five 
or fifty-one per cent—is requisite to confer a controlling interest on 
an individual or group. The decision may also be of use in the inter- 
pretation of s. 103 (2)(a) of the Assessment Act as it stood prior to 
the amendments made by Act No. 44 of 1948. 

Section 21 of the Income Tax Ordinance 1940, of the Uganda 
Protectorate, as amended in 1943, makes provision for imposing tax 
on the undistributed incomes of certain companies. By s. 21 (1), 
proviso (b), the section was not applicable to ‘‘any company in which 
the public are substantially interested.’’ By s. 21 (2) a company was 
deemed to be such a company ‘‘if shares of the company ... carrying 
not less than twenty-five per cent of the voting power have been 
allotted unconditionally to, or acquired unconditionally by, and 
are... beneficially held by, the public...’’ 

Bjordal Mines Ltd. had an issued capital of 12,007 shares com- 
prising A shares and B shares. The shares carried equal voting and 
dividend rights. Of the 12,007 shares, taxpayer held 8881 shares 
(7632 A and 1249 B). His brother, Sverre, held 3121 B shares. Five 
other persons held one B share each. Thus taxpayer had 73.96 per 
cent of the voting power and Sverre 25.99 per cent. The five others 
had the remaining .04 per cent of voting power. The Commissioner 
invoked s. 21 of the Ordinance and assessed taxpayer on a notional 
dividend. /Teld, by the Privy Council, that the company was one in 
which the public were substantially interested because the taxpayer’s 
holding of more than fifty-one per cent of the voting power gave him 
the controlling interest and his brother, Sverre, was a member of 
‘*the public,’’ which words in s. 21 (2) comprised those shareholders 
who did not have voting control; accordingly, as Sverre held not less 
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than twenty-five per cent of the voting power the company was not 
within s. 21 of the Ordinance (Commissioner of Income Tax (Uganda) 
v. Bjordal, [1955] 1 All E.R. 401). 

Their Lordships said, at p. 405, in the above case: ‘‘For the pur- 
poses of a decision on the arguments addressed to them, their Lord- 
ships are of opinion that fifty-one should be adopted as the figure 
of percentage requisite to confer a controlling interest. A member 
or group of members holding fifty-one per cent of the voting power 
would succeed in fulfilling his, or their, wishes with regard to the 
ordinary resolutions which come up before meetings of shareholders. 
They would generally have a dominant voice in the election of direc- 
tors when such elections fell due. Although they would not be able, 
without support from others, to secure the passing of a special reso- 
lution, nevertheless they would be able to resist a special resolution 
which was not in accordance with their wishes. They would be able 
generally to control the company, though their capacity to do so 
would not be as ample as that accompanying the possession of seventy- 
five per cent of the voting power. The fact that the ability to control 
enjoyed by an individual or group holding fifty-one per cent of the 
voting power is limited in some ways does not persuade their Lord- 
ships that the requisite percentage is seventy-five.’’ 


RIGHTS TO J.0. MONEYS AND FEDERAL ESTATE DUTY: 
COMMISSIONER’S RIGHT TO AMEND ASSESSMENTS 


The title of a person, who supplied participating wool in terms 
of the Wool Realization (Distribution of Profits) 1948, to share in 
distributions under that Act, and who died after the commencement 
of that Act but before receiving any distribution thereunder, forms 
part of his ‘‘personal property’’ within the meaning of s. 8 (3) (b) 
of the Estate Duty Assessment Act 1914-1950 and the present value 
as at the date of death of that person of his expected share in the 
distribution of wool profits must be estimated in ascertaining the 
value for duty of the deceased’s estate. The following further point 
was decided in the same case as that in which the above decision was 
reached by the High Court. 

The estate duty return lodged in August 1949 by the executor of 
a deceased woolgrower contained no reference to anything that 
might belong or accrue to the estate under the Wool Realization (Dis- 
tribution of Profits) Act 1948. In December 1949 the executor re- 
ceived from the Wool Realization Commission £2816 representing the 
deceased’s share, less broker’s commission, in a distribution under 
the Act of 1948 and calculated as 6} per cent of the appraised value 
of wool submitted by the deceased in the years 1939 to 1946 for 
appraisement. On 3 November 1950 the executor’s solicitors advised 
the Commissioner of Taxation by letter: ‘‘We have been instructed 
to advise you of the following additional asset-—Appraised value of 
participating wool held by Australian Wool Realization Commission 
£45,295 2s. 2d.—64 per cent of which is £2830 18s. 10d.’’ It was 
agreed that both the executor and the Commissioner were at all 
material times aware of the provisions of the Act of 1948 and believed 
there would be more than one distribution made under it, but neither 
had any information as to when or how much. The Commissioner’s 
original assessment of estate duty was notified to the executor on 
9 March 1951, the Commissioner having included in the dutiable 
estate ‘‘Wool payments as advised 3/11/50—£2831.’’ The duty 
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assessed was paid. In March 1952 the executor received a second 
cheque for £2816 in respect of a second distribution under the Act 
of 1948. The executor did not at any time advise the Commissioner 
of the second payment, but the Commissioner, having discovered that 
it had been made, issued notice of amended assessment on 30 May 
1952 to include the sum of £2831 in the dutiable estate. The executor 
objected to the amended assessment on grounds, inter alia, that the 
amendment of the assessment was beyond the Commissioner’s powers. 
Held (per Dixon, C.J., Fullagar and Kitto, JJ.): The executor had, 
before the making of the original assessment and by the letter of 
3 November 1950, made a full and true disclosure of all the material 
facts necessary for the making of an assessment, so that the amend- 
ment thereof was not authorised by s. 20 of the Estate Duty Assess- 
ment Act, as it was not made to correct a mistake of fact, but to 
correct a mistake of law (National Trustees Executor & Agency Co. 
of Australasia Ltd. v. F.C. of T. (Cain’s Case) (1954), 6 A.LT.R. 
179). 


In the course of his reasons Mr. Justice Kitto said: ‘‘Its [the 
solicitor’s letter] proclaimed purpose was to bring to the Com- 
missioner’s notice an additional asset of the estate of the testator. 
Its phraseology was imperfect, but to anyone acquainted, as the 
Commissioner was, with the relevant Acts and with the general char- 
acter of the operations of the Joint Organisation, the letter could not 
fail to convey these five facts: first, that the testator in his lifetime 
supplied participating wool for appraisement; secondly, that the 
appraised value of the wool was £45,295 2s. 2d.; thirdly, that the 
executor as such was entitled to participate in distributions under 
the 1948 Act to an extent commensurate with that value; fourthly, 
that the executor’s right so to participate had been recognised by 
the Australian Wool Realization Commission by its placing on the 
distribution list the exeeutor’s name, with the appraised value of the 
testator’s wool as the amount by reference to which the executor’s 
share in distributions was to be ascertained (see s. 19) ; and, fifthly, 
than an amount calculated at the rate of 64 per cent on the appraised 
value, and amounting to £2830 18s. 10d., had become payable, if it 
had not actually been paid, to the executor. Ail these things were 
true. What further fact relevant to the making of a correct assess- 
ment and not already known to the Commission could the executor 
have disclosed ? 


‘‘It was suggested by counsel for the Commissioner that there 
was no disclosure of the precise asset by means of a correct description 
of it, and there was no disclosure of the value placed upon the asset 
by the executor. As regards value, it is obvious that the executor did 
not know, and had no means of learning, any facts relevant to valua- 
tion except those which the Commissioner either knew already or was 
told in the letter. The executor is not shown to have had any opinion 
of its own or to have obtained any opinion from anyone else on the 
question of value. There simply was no disclosure of any fact bearing 
in any way upon that question which the executor could have made 
and failed to make. It is true, on the other hand, that the letter did 
not define the asset, by any form of words, as the right which passed 
at the death from the testator to the executor to receive a share in 
each distribution to be made under the 1948 Act. But that was in 
truth the only dutiable asset which the information in the letter 
showed to exist. The suggestion which the letter was calculated to 
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convey was, no doubt, that the amount of £2830 18s. 10d. which had 
been received in the first distribution was itself a dutiable asset of 
the estate; and it may be inferred that the mistake which occurred in 
the Commissioner’s office when the assessment came to be made was 
that this suggestion was accepted and acted upon. It was, of course, 
an erroneous suggestion, but the error consisted in failing to appre- 
ciate that-a capital sum which comes in as part of an estate after the 
death of the deceased does not itself constitute property which the 
Estate Duty Assessment Act requires to be included in the estate for 
duty purposes, and that what the Act makes dutiable is the asset 
which existed at the death and which the moneys subsequently re- 
ceived represent wholly or in part. There was, therefore, no failure 
to make true and full disclosure and no mistake of fact; there was 
only a mistake of law. Neither party misapprehended any fact. They 
were both well aware that the £2830 18s. 10d. was the first fruits, and 
probably not the last, of a right under the 1948 Act which had 
devolved upon the executor, but they treated as dutiable in law the 
proceeds of that asset instead of the asset itself. Then when the 
receipt by the executor of an amount in the second distribution was 
discovered by the Commissioner’s officers, the same mistake was made 
again in amending the assessment. But we are not concerned with 
the incorrectness of the amended assessment; the question is whether 
there was any power to make it at all. And the answer to that ques- 
tion must be that, as the original assessment was made after a fu!l 
and true disclosure to the Commissioner of all the material facts not 


already known to him which the executor was in a position to dis- 
close, and as there was no mistake of fact to be corrected, s. 20 (3) 
precluded the making of any amended assessment.’”’ 


MINING PROPERTIES 


Relationship between s. 88B and s. 124.—Section 124 of Division 10 
applies where deductions have been allowed or are allowable under 
Division 10, or previous corresponding provisions, in respect of 
expenditure of a capital nature, and property on which any of that 
expenditure was incurred has been disposed of, lost or destroyed. 
(Section 124 also applies where the use of that property for the 
purpose of mining operations or of housing and welfare has been 
otherwise terminated. However, this note is concerned only with the 
position where a mining property is sold.) 
Section 124 (2) provides that where the aggregate of— 
(a) the sum of the deductions allowed or allowable in respect 
of expenditure on the property disposed of; and 
(b) the consideration receivable on disposal ; 
exceeds 
(ce) the total expenditure of a capital nature by the taxpayer 
on that property ; 

so much of the amount by which (a) plus (b) exceeds (c) is included 
in the vendor’s assessable income. However, if the excess of (a) 
plus (b) over (c) is greater than (a), only the amount of (a) is 
included in the vendor’s assessable income. 


EXAMPLE (1) 

A has incurred expenditure of a capital nature on plant and 
development of a mining property amounting to £120,000, in respect 
of which he has received deductions under s. 122 and its predecessors 
amounting to £70,000. A sells the mine for £60,000. 


Supplement to The Australian Accountant—June, 1955 





JUNE, 1955 CuRRENT TAXATION 





(a) Sum of deductions allowed 7" ad .. £70,000 
(b) Consideration receivable on sale x bea 60,000 


£130,000 
(ce) Total capital expenditure on property .. .. 120,000 


A’s assessable income will include .. .. £10,000 


EXAMPLE (2) 
Assume the same facts as in Example (1) except that the con- 
sideration receivable on sale amounted to £200,000. 
(a) Sum of deductions allowed we re .. £70,000 
(b) Consideration receivable on sale di .. 200,000 


£270,000 
(ec) Total capital expenditure on property .. .. 120,000 


Surplus on sale ‘x +“ an .. £150,000 


As the excess of (a) plus (b) over (c) equals £150,000 is greater 
than (a), £70,000, only the amount of (a), £70,000, will be included 
in A’s assessable income. In other words, the excess of the sale price, 
£200,000, over the total capital expenditure on the property, £120,000, 
equals £80,000, is not assessable under s. 124 (2). 

Section 124 (3) provides that where (c) total capital expendi- 
ture exceeds the aggregate of (a) sum of deductions allowed and (b) 
consideration receivable on sale, the excess is an allowable deduction. 


EXAMPLE (3) 


Assume the same set of facts as in Example (1), except that the 
consideration receivable on sale was £30,000. 
(ec) Total capital expenditure on property £120,000 
Deduct— 
(a) Sum of deductions allowed .. .. £70,000 


(b) Consideration receivable on sale .. 30,000 
——_ 100,000 


Allowable deduction to A de £20,000 
ee 

Section 124 (1) refers to ‘‘property on which any of that ex- 
penditure was incurred has been disposed of, etc.’’ The subsection 
therefore includes property on which expenditure on development or 
housing and welfare has been incurred by the taxpayer and deduc- 
tions have been allowed under Division 10 and its predecessors in 
respect of such expenditure. The property may be held under any 
tenure, including leasehold. 

Section 124 applies where deductions have been allowed or are 
allowable ...in respect of expenditure of a capital nature, and... 
property on which any of that expenditure was incurred has been 
disposed of....The assessable income, as calculated under s. 124 (2), 
or the allowable deduction, as caleulated under s. 124 (3), is arrived 
at by reference to the total expenditure of a capital nature by the 
taxpayer on that property as compared with the sum of the deduc- 
tions so allowed or allowable in respect of the expenditure on that 
property and the consideration receivable in respect of the disposal, 
ete. Thus, expenditure on any property, e.g., on an abandoned lease, 
which is not included in the sale, and the sum of the allowances in 
respect of that expenditure will not be bought into the calculation 
under s. 124 (2) or s. 124 (3). 
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EXAMPLE (4) 
Lease Lease Abandoned— 
Assigned not Assigned— 
(a) Sum of deductions allowed .. £60,000 £10,000 
(b) Consideration receivable on sale 200,000 Nil 


260,000 10,000 
(ce) Total capital expenditure on pro- 


perty : 105,000 15,000 


Surplus on sale 


Only £60,000 of the surplus will be included in the vendor’s 
assessable income, being recoupment of allowances received by him 
under Division 10 in respect of capital expenditure on the leaseholds 
actually assigned by him. If the abandoned leases had been included 
in the sale, the vendor’s assessable income would have included 
£70,000 as in Example (2). 


EXAMPLE (5). 
Lease Lease Abandoned— 
Assigned not Assigned— 
(¢) Total capital expenditure on pro- 
perty i; 4 ind 
Deduct— 
(a) Sum of deductions allowed os 60,000 10,000 


£105,000 £15,000 


45,000 5,000 
(b) Consideration receivable on sale 30,000 Nil 


Loss .. is be u £5,000 


The vendor will be allowed a deduction of £15,000 under 
s. 124 (3). If the abandoned leases had been included in the sale, the 
vendor would have been entitled to a deduction of £20,000 as in 
Example (3). 

The ‘‘consideration receivable’’ in the case of a sale of the pro- 
perty is defined by s. 124 (4) to mean the sale price less the expenses 
of sale of the property, but the definition expressly excludes any 
amount which is included or will, when received, be included in the 
vendor’s assessable income of any income year under Division 4 
(Leases). 


Under new s. 88n, transactions entered into after 6 November 
1954 which involve the grant, assignment or surrender of a mining 
lease are placed outside the compass of Division 4 unless the parties 
to such a transaction elect to the contrary. Where, therefore, s. 88n 
applies (i.e., the vendor is not assessable under s. 84 on the premium 
received by him on the assignment of his mining lease and the pur- 
chaser is not entitled to a sinking fund deduction under s. 88 (1) in 
respect of the premium paid by him), then s. 124 comes into full 
operation. The position may be illustrated by Example (2) above, 
which is restated :— 


(a) Sum of deductions allowed «3 af .. °£70,000 
(b) Consideration receivable on sale v .. 200,000 


£270,000 
(ec) Total capital expenditure on property .. -. 120,000 


Surplus on sale * a0 - .. £150,000 
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Assume plant sold was dealt with separately and that the pro- 
perty in the above example was held under lease, the premium (but 
for s. 888), £200,000, would have been assessable under s. 84 and the 
vendor would have been entitled to a deduction under s. 85 of £50,000 
(120,000 (s. 85 (1)) minus £70,000 (s. 85 (3)), so that his net assess- 
able income under Division 4 would have been £150,000. The pur- 
chaser would have been entitled to a sinking fund deduction under 
s. 88 (1) in respect of the premium paid of £200,000. 

The position will be as stated above if s. 88p (5) is invoked, ie., 
the vendor and purchaser elect that s. 888 shall not apply in relation 
to the assignment of the lease. 

Where s. 888 (5) is not invoked, then the vendor will not be 
assessable under s. 84 in respect of the net premium received, viz., 
£150,000 and the purchaser will be denied a sinking fund deduction 
in respect of the £200,000 paid by him. On the other hand, the 
vendor will be assessable under s. 124 (2) on £70,000 vide Example 
(2)—as originally stated—being recoupment of allowances received 
by him under Division 10. é 

Example (2) as restated assumes that the whole of the considera- 
tion receivable, £200,000, relates to the mining property itself and 
that any plant sold has been dealt with separately under s. 124. It is 
considered that, in the restated circumstances, the purchaser would 
receive no deduction in respect of any part of the £200,000 paid by 
him for the mining property under either Division 4 (as previously 
explained) or Division 10. 

The alternative deductions under Division 10 relate to expendi- 
ture of a capital nature incurred by a person ‘‘on necessary plant, 
development of the mining property or housing and welfare.’’ 

The purchaser, in restated Example (2), has bought the pro- 
perty as a whole, including improvements thereon, for £200,000. That 
property includes developmental improvements, housing and welfare 
on which expenditure had been incurred by the vendor, not by the 
purchaser. The view is expressed that s. 122 contemplates a case 
where a person, who is actually carrying on mining operations on a 
particular mining property, incurs expenditure ‘‘on’’ development 
of that property, or on ‘‘housing,’’ ‘‘situated on or adjacent to the 
mining property’’ (s. 122 (8)(@)) or on ‘‘welfare,’’ i.e., certain 
specified facilities provided ‘‘at, or at a place adjacent to the mining 
property’’ (s. 122 (8)(b)). These improvements become part of the 
property itself, and a person who thereafter buys the property cannot, 
with truth, be said to have incurred expenditure in bringing the 
improvements into being (cf. Pickle Crow Gold Mines Ltd. v. Minister 
of Nat. Rev., [1954] Can. T.C. 390). 

Plant is on a different footing. It is ‘‘property’’ to which 
s. 124 applies, so that if the proceeds of sale exceed the unrecouped 
expenditure thereon, the excess is assessable income of the vendor, 
except that, as illustrated in Example (2), any sum received in excess 
of cost to the vendor is excluded from the vendor’s assessment. On 
the other hand, if the proceeds of sale are less than the unrecouped 
expenditure on the plant, the difference is an allowable deduction to 
the vendor, vide Example (3). 

The purchaser in fact ‘‘has incurred expenditure of a capital 
nature on necessary plant,’’ ie., plant which does not form part of 
the property itself, and is entitled to a deduction in respect of such 
expenditure under Division 10, or under s. 54 if he so elects (s. 123). 
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The allowances to the purchaser may, however, be limited to the 
deemed purchase price provided for by s. 1244 (1). If the views 
expressed above are correct, s. 124a is limited in its application to 


plant. 


LAND-DEALING COMPANIES 


Profits may be assessable even though articles prohibit distribu- 
tion.—Taxpayer’s articles of association required that moneys 
realised from the sale of capital assets in excess of their price were 
to be carried to a capital reserve fund which was not available for 
dividend. All profits on the sale of property were so treated in the 
accounts and were used to buy further properties or invested in 
securities. It bought ninety-nine properties and sold thirty-three 
between 1944 and 1951, when its capital reserve account stood at 
£9022. Held: Taxpayer was carrying on a business of buying and 
selling properties, and the profit was assessable (Emro Investments 
Ltd. v. Aller; Lance Webb Estates Ltd. v. Aller (1954), 35 T.C. 305). 


PURCHASE PRICE OF ANNUITY TAKEN IN COMMUTATION 
OF PENSION RIGHTS 


Upon his retirement on 13 June 1946 taxpayer became entitled to 
reccive from the Officers’ Provident Fund a pension of £430 per 
annum during his life, the first instalment being payable at the end 
of July 1946; his wife had a limited right thereto contingent on his 
death within five years. The trustees of the fund had discretionary 
power upon request to commute the pension for a single payment or 
to grant annuities on the lives of taxpayer and his wife to an amount 
equivalent in value to the moneys otherwise payable. By letter dated 
1 August 1946 taxpayer and his wife joined in requesting that there 
be granted in lieu of the pension two separate annuities: the first to 
taxpayer for his life at £381 per annum during their joint lives, 
reducible to £200 per annum on her prior death; the second to be 
£200 per annum to her for her life upon her surviving him. The 
letter acknowledged that payment of the annuities should be a full 
discharge of any rights of taxpayer and his wife in terms of the 
deed. Prior to making the foregoing request taxpayer had ascertained 
what annuities he could ask for in lieu of his pension. The capital 
amount actuarially calculated to give an annual pension of £430 was 
found to be £4060 on the basis of mortality tables and rate of interest 
as prescribed in the deed governing the fund. No part of the sum of 
£4060 was actually handed over to taxpayer, nor did he actually 
receive any pension payment, but his annuity of £381 per annum 
when granted included an appropriate payment for July. Taxpayer 
claimed that, for purposes of caleulating the amount to be excluded 
under s. 26 (c) from his annuity, the purchase price was the sum of 
£4060, whereas the Commissioner claimed such part should be caleu- 
lated on the contributions made by him to the fund insofar as they 
had not been allowed as deductions. Held (Mr. A. Fletcher dissent- 
ing): Allowing the objection, there was a transaction whereby tax- 
payer had exchanged a vested right to a pension for the annuities 
the consideration therefor being given otherwise than in cash by 
way of extinguishment of the pension rights and the money value of 
that consideration was £4060 so that, applying s. 21, the annuities 
must for purposes of s. 26 (c) be deemed to have been purchased for 
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£4060. Per Mr. H. H. Antcliff: Even apart from s. 21, the annuities 
had been ‘‘purchased’’ within the meaning of s. 26 (c) (4 C.T.B.R. 
(N.S.) Case 130). 


An appeal to the High Court by the Commissioner against the 
above decision was discontinued, as the taxpayer decided not to 
contest it. 


REPLACING BITUMEN ROAD SURFACE WITH CONCRETE 


A stevedoring company expended £1445 in replacing a bitumen- 
sealed roadway at its wharves with a concrete roadway. It was ex- 
pected that the concrete would stand up better to the heavy traffic 
and would be a better surface than bitumen. The company charged 
£975 to repairs and £470 to an asset account. It was claimed that the 
£975 was deductible as representing what it would have cost to repair 
the bitumen road. Held: No deduction was allowable as the whole of 
the expenditure was of a capital nature (4 C.T.B.R. (N.S.) Case 120). 


‘*Repairs were not actually effected to the bitumen-sealed road- 
way; that roadway surface was replaced by another surface of a 
more enduring nature than that which preceded it. There is no 
authority for apportionment of a total expenditure between capital 
and repairs unless repairs were actually effected. There is no authority 
for an allowance for an amount of the estimated expenditure on re- 
pairs which would have been necessary where, instead of so repairing, 
an improvement is effected.’’ Per Mr. A. Fletcher. 


ALLIGATORS HAVE NO CONSCIENCE 


Judgments of the Canadian Courts are frequently given in 
French. Those so given by the Canadian Tax Appeal Board also have 
an English translation, which makes the reading of the original truly 
‘*French without Tears.’’ However, no translation is given in the 
case of judgments in French by the Courts. The technical language 
is often too much for me, and resort is frequently had to the dic- 
tionary. There was a judgment last year by the former Chief Justice 
of Canada which, on the contrary, was pure delight. 


It was the custom of the taxpayer, a Canadian pawnbroker, when 
making a loan, to issue a document describing the transaction as a sale 
to him, i.e., in place of the customary pawn-ticket. Quel delicatesse! 
Apparently, people to-day are somewhat touchy about admitting to 
having pawned their effects and would not like to be caught, say, in 
an accident, with pawn-tickets in their possession. This class of 
transaction never caused me any concern; in our salad-without- 
dressing days, it was a regular custom to give my wife’s jewellery a 
sharp lesson in Hebrew. It did them good. 


Based on the second principle of taxation, ‘‘alligators have no 
conscience,’’ the Canadian Revenue Authorities levied sales tax 
against the pawnbroker, who contested the assessments. The pawn- 
broker won his appeal. On the sale note was a secret marking, which 
when interpreted indicated the length of time within which the pledge 
could be redeemed. The secret marking consisted of two letters. The 
second letter was either ‘‘M’’ or ‘‘W,’’ standing for ‘‘months’’ or 
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‘*weeks’’ respectively. The first letter indicated the number of months 
or weeks within which redemption could be effected. The first letter 
of the marking was based on the sentence, GOT HELF MIR, which 
is Yiddish for ‘‘God help me,’’ a very suitable prayer when you part 
with money. The ten letters in the sentence stood for the numbers 
1 to 10. Thus, for example, if a sale note dated 2 January 1955 bore 
the marking ‘‘FM,’’ it would mean that the pledge could be redeemed 
in seven months from 2 January 1955. 


Thus, the pawnbroker established that the sale notes were fictions 
in that, in truth, the transactions were loans against pledges, and 
thus were not subject to sales tax. The case illustrates the legal 
principle that you cannot turn ‘‘A”’ into ‘‘B’’ by merely calling it 

‘B.’’ For an example of this principle, see Edwardes v. Barrington 
(1901), 85 L.T. 650, where a licence was actually granted although 
the relevant instrument was framed in the form of a lease. 


ACQUISITION OF RIGHT TO REMOVE SAND AND GRAVEL 


The decision of Harman, J., noted in Current Taxation, January 
1955, at p. 100, has been reversed by the English Court of Appeal, 
which held that expenditure by sand and gravel merchants in aequir- 
ing rights to win and take gravel and sand from certain deposits was 
not allowable, because it was capital expenditure. 


The facts and decision in the English case were as follows: The 
taxpayers, who carried on business as sand and gravel merchants, 
purchased for £2000 the benefit of an agreement conferring rights in 
relation to a deposit of gravel and sand ballast on land, and options 
in relation to two deposits on other land, one of which options they 
subsequently exercised in part, paying £2250 for the further rights 
so acquired. They excavated the gravel and sand and sold it in the 
course of their trade. The agreement conferred on the taxpayers an 
exclusive right to win the gravel and sand, which became their pro- 
perty when they excavated it, but conferred on them no proprietary 
right in the land or in the sand or gravel until won. On the question 
whether the sums of £2000 and £2250 were proper deductions in com- 
puting the trading profits of the taxpayers for income tax purposes 
for the years of assessment in which the payments were made, Held: 
The rights to win and acquire the sand and gravel were a capital 
asset which provided the taxpayers with the means of supplying them- 
selves with their stock-in-trade, the gravel and sand, in which they 
acquired no proprietary right until the sand and gravel were won; 
and the sums of £2000 and £2250, being thus paid for a capital asset, 
viz., the rights to win and aequire the gravel and sand, could not be 
deducted from the profits of the taxpayers’ trade for income tax 
purposes (Stow Bardolph Gravel Co. Ltd. v. Poole, [1954] 3 All E.R. 
637). 

Jenkins, L.J., said, at p. 646: ‘‘The taxpayers had in my view an 
exclusive right to win the gravel, and when it had been excavated and 
won it became their property. But in my view the taxpayers cannot 
be deseribed as having had any proprietary right in that particular 
stratum of the soil or in the gravel while it lay in that stratum, except 
in so far as they had an exclusive right to win it. The effect of the 
agreement, therefore, was to give the taxpayers an interest in the land 
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in the nature of a profit @ prendre, so that, if they availed themselves 
of the right granted, they would become the owners of any gravel 
excavated by them from this area of land.’’ 


INITIAL REPAIRS 


Where no evident need for repairs at time of purchase.—In Novem- 
ber 1950 taxpayer bought a fifty-three-year-old terrace of tenanted 
houses. Following heavy rain in March 1951 leaks developed in the 
roof and taxpayer spent £150 in repairing and painting the roof and 
a further £45 in repairing windows. The Commissioner treated the 
whole of the £195 as expenditure of a capital nature. Taxpayer had 
first sought to buy the property for £11,000 some twelve or eighteen 
months before the actual purchase, but her offer had been refused ; at 
that time it was obvious that the roof needed attention. In October 
1950 her husband again inspected the property but found no signs of 
present leaks in the roof; the husband was informed that £1000 had 
been spent in repairs and taxpayer bought the property for £12,300. 
Held: The expenditure, although upon repairs, was of a capital 
nature, being referable mainly to repairs arising from use of the 
property prior to taxpayers ownership and taxpayer had failed to 
prove what part of the expenditure was attributable to the period of 
her ownership (4 C.T.B.R. (N.S.) Case 124). 

‘*There can be no doubt that, in the ordinary course, the owners 
of a building which is fifty-three years old must expect to expend 
more upon repairs than would an owner of a similar building which 
had been recently erected. This must result from deterioration which 
would inevitably have occurred over the intervening years. But it 
does not follow that repairs which become evident shortly after 
purchase of an old property should be treated as capital expenditure 
in the hands of the new owner on the ground only that those repairs 
are the result of progressive deterioration during the period of use 
by the previous owner... . 

‘*In the present case the evidence establishes that, at the time of 
purchase of the property, the roof had been made watertight in the 
sense that no existing leaks were then apparent. But the roof was 
in such a condition that, to put it in an ordinarily good state of 
repair, something more was required to be done. It seems clear to me, 
from the evidence, that parts of the roof, either because of a loosening 
of nails or because of rusting of the sheets of iron, or from some other 
cause, were in such a condition that leaks would develop all too 
frequently. The work undertaken by the taxpayer was designed to 
correct this state of affairs, and was so successful that, despite the 
age of the building, the need for further roof repairs was practically 
non-existent for the next two or three years. This work was 
undoubtedly in the nature of repairs, but it seems obvious, in my 
opinion, that the real need for these repairs arose, not in March 1951, 
but at some time prior to the date of purchase of the property by the 
taxpayer. The expenditure was of a capital nature.’’ Per Mr. R. A. 
Cotes. 


IT’S: MIGHTY COLD IN MOOSE JAW 


We, in Australia, grumble a great deal about the weather, but 
conditions are sometimes worse in other parts of the world. For 
example, Sydney is a humid, hot and horrid hole, but its rainfall is 
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not so great as that of Nome, Alaska. Again, the facts of a taxation 
ease such as the following would be unlikely to occur in this country. 
In February 1948 fire devastated the storage building and timber 
yard of a company in Moose Jaw, Saskatchewan. The fire occurred 
when the winter temperature was forty degrees below zero and, by 
reason of the huge amount of water poured on the conflagration, 
the premises became an ice field. The insurance adjusters sold the 
damaged material to a firm of builders for 500 dollars. When the 
builders broke through the ice, they discovered that some of the 
contents were almost undamaged. They sold the material at a profit 
of 15,255 dollars. The builders objected to an assessment on this 
profit, claiming that the transaction was a gamble and the surplus 
was a capital gain. The taxpayer’s appeal was dismissed (Freoschl 
v. Minister of Nat. Rev. (1954), 11 Can. Tax A.B.C. 409). 


SALE OF BUSINESS FOR UNDIVIDED SUM 


Basis of determining consideration attributable to lease where busi- 
ness sold for undivided sum.—Taxpayer sold his business of carrier 
and forwarding agent for an undivided sum of £22,600. For stamp 
duty purposes the sale price was apportioned :-— 

Lease and goodwill ey Ca 4 ip re £9,962 


Motor vehicles... “% ofa ne! oi 5 id 10,824 
Other specified plant and trading stock ai = 1,814 


£22,600 


ee 


The Commissioner included as assessable income £6027 recovered 
depreciation in respect of motor vehicles and £7412 lease premium. 
A sum of £2550 attributed by the Commissioner to goodwill was 
treated as being not taxable. Declarations for stamp duty purposes 
were prepared by the purchaser and signed by taxpayer. The value 
of £10,824 put on motor vehicles, and which the Commissioner 
adopted, was arrived at by the purchaser’s maintenance supervisor, 
who gave evidence that he had tested and found the vehicles in good 
order and condition and that he had valued them at, or a little under, 
the maximum permitted prices under National Security Regulations. 
The purchaser’s auditor gave evidence that, after the value of physi- 
eal assets was determined, there was a surplus over such value of 
£9962, which he apportioned £7412 to the lease and the balance of 
£2550 he attributed to goodwill. The value of the lease was deter- 
mined on the basis of the difference between the total potential rents 
receivable from the building and the rent payable (£608 per annum) 
to the landlord, multip'ied by the present value of £1 per annum at 
four per cent for the period of the lease and options to be granted. 
In terms of the agreement to sell, the assets disposed of included a 
lease of the premises for three years from 1 July 1947, with options 
for two further extensions each of three years, a total period of nine 
years. Actually, at the date of sale, taxpayer’s lease had only six 
months to run, expiring on 31 December 1947, but subsequently, in 
November 1947, he secured the landlord’s agreement to grant him or 
his assigns leases for varying periods totalling ten years from 
1 January 1948. In valuing the lease the purchaser’s auditor had 
regard to the total period of 104 years. The building consisted of 
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two floors, taxpayer’s rental being £504 per annum. Taxpayer used 
one-third of the upper floor and two-thirds was sub-let at £266 per 
annum ; the ground floor was used by the taxpayer and other carriers, 
who paid him £360 per annum, which covered not only their use of 
one-third of the ground floor, but also the services of two of tax- 
payer’s employees whose wages were £8 per week each. The auditor, 
in making his valuation, made no allowance for the value of services 
rendered to users of the ground floor. 


Held: (a) Taxpayer had failed to prove that the sum of £6027 
included in his assessable income as recouped depreciation was exces- 
sive; (b) whilst the basis adopted in valuing the lease was reasonable, 
the valuation of £7412 should be adjusted by making an allowance 
for the wages of one man at £416 per annum and by reducing from 
103 to nine years the period covered by the lease and options to be 
granted and the value thus caleulated on the net rental return for 
nine years was £3390 (4 C.T.B.R. (N.S.) Case 129). 


DEPRECIATION ON TANK USED AS BULLDOZER 


A partnership carrying on farming operations claimed deprecia- 
tion at twenty per cent per annum on a Valentine tank which had 
been converted for use as a bulldozer in clearing land. The Com- 
missioner allowed ten per cent per annum. Held: On the evidence 
the estimated life of the vehicle was not less than ten years (4 
C.T.B.R. (N.S.) Case 134). 


REFUND OF TOTALISATOR DUTY RECEIVED BY RACING 
CLUB 


Included in computing profits or gains of business.—As a racing 
club taxpayer was entitled under statute to retain by way of com- 
mission 124 per cent of all moneys invested on the totalisator at 
meetings conducted by it. Under other legislation the club was re- 
quired to pay a totalisator duty of five per cent of its gross totalisator 
takings, but the Minister of Finance had a discretionary power to 
grant to a club by way of refund in respect of the duty received from 
that club an amount equal to 2} per cent of the gross totalisator tak- 
ings, but not exceeding £500 in any year. In its accounts for the year 
ended 31 March 1950 taxpayer club charged duty of £2042, which was 
allowed as a deduction for income tax purposes. Pursuant to an 
application made by it, the club was granted a refund of £500 in 
respect of a race meeting it held in March 1950. The refund of £500 
was received in August 1950, and it was taken into account in 
calculating the club’s income of the year ended 31 March 1951. 
Held: The refund of £500 was a gain of an income nature received 
by the club in its character of and because of its capacity as a racing 
club and it was properly brought to account in computing the club’s 
profits or gains derived from its business in terms of s. 79 (1) (a) of 
the Land and Income Tax Act 1923 (N.Z.) (Cromwell Jockey Club 
v. I.R. Comr. (N.Z.) (1954), 6 A.I.T.R. 188). 


‘It is clear, and it is conceded by the club, that it was carrying 
on the business of a racing club and that a racing club is assessable 
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under s. 79 (1) (a) of the Land and Income Tax Act 1923 for income 
tax on all profits and gains derived by it from its operations. I agree 
with the submissions of counsel for the Commissioner that the refund 
of totalisator duty received by the club constituted a payment into 
the general accounts of the club, that it received such refund because 
it was in business as a racing club, that the refund was intended to 
assist the club in its activities generally, and that it received it as a 
discount on the totalisator duty paid by it....To my mind, in the 
present case, the refund made by the Minister was intended to assist 
and supplement the club in conducting its racing operations and 
could properly have been used for such general purposes of the club. 
Consequently, it must, to my mind, be taken into account in com- 
puting the balance of the club’s profits and gains for the year in 
question. 


‘*Counsel for the club further asserts that the gratuitous nature 
of the payment takes it out of the category of a profit or gain derived 
from the business of the club. I have already expressed the view that 
the refund made was in its very nature derived by the club in its 
character of a racing club and from its operations as such. The fact 
that it was gratuitous in the sense that the Minister had a discretion 
as to what (if any) refund of totalisator duty he would authorise 
does not, in my opinion, alter the nature of the payment received by 
the club.’’ Per McGregor, J. 


EXISTENCE OF HUSBAND AND WIFE PARTNERSHIP 


Taxpayer, a farmer, and his wife gave evidence that they agreed 
about June 1950 to carry on business in partnership from July of 
that year. No action was taken until February 1952, when an agree- 
ment reciting that they had been partners since 1 July 1950 was made 
in writing, the firm name was registered, the bank advised, and the 
wife was given authority to operate on the bank account. There were 
no earlier acts which would evidence the relationship of partners. 
Held: There was no partnership in existence during the year ended 
30 June 1951 (4 C.T.B.R. (N.S.) Case 131). 


From 1943, when taxpayer’s wife was given money and sheep 
by her father for a farming property, all transactions were effected 
through a joint banking account opened for the purpose. At the 
beginning taxpayer and his wife had been advised by their solicitor 
that no written partnership agreement was necessary and that regis- 
tration of a firm name was not required, as they were trading in their 
own names. Held: A partnership existed as claimed (4 C.T.B.R. 
(N.S.) Case 132). 


VOLUNTARY PAYMENT ON CANCELLATION OF AGENCY 


Taxpayer was the exclusive Canadian distributing agent for an 
American chemical company. He was rewarded on a commission 
basis. The U.S. company decided to terminate the agreement and 
‘‘in consideration of... past services and to compensate...for ex- 
penses ineurred’’ paid taxpayer $10,000. Held: The payment was not 
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a gift but was assessable compensation for the work taxpayer had 
done (Charles Albert Smith Ltd. v. Minister of Nat. Rev. (1954), 
11 Can. Tax A.B.C. 417). 


LEGAL COSTS OF DEFENDING PROSECUTION 


Breach of clothing rationing by retail draper.—Two of the three 
members of a firm carrying on business as retail drapers were pro- 
secuted, convicted and fined in the Magistrate’s Court for a breach 
of wartime clothing rationing regulations. An appeal to the Supreme 
Court was unsuccessful. In a claim for deduction of legal costs in- 
curred by the partnership in their defence and appeal—Held: The 
costs were of the same nature as the fines which were imposed as a 
personal deterrent on the partners, so that the costs were not neces- 
sarily incurred in carrying on the partnership business (4 C.T.B.R. 
(N.S.) Case 125). 


ARTICLES RENTED BY OWNER AND LATER SOLD BY HIM 
FOR PROFIT 


Taxpayer was formed for the purpose of manufacturing, selling, 
and letting on hire, wagons and other rolling stock. Taxpayer found 
that it would be more profitable to sell all the wagons it was using 
for hiring and, accordingly, sold them. Held: The profits on sales 
were assessable. These profits were none the less profits from the busi- 
ness of selling because, prior to sale, the wagons had been utilised by 
being hired out (Gloucester Railway Carriage and Wagon Co. Ltd. v. 
I.R. Comrs. (1925), 12 T.C. 720). 


Up till 1951, taxpayer only rented certain machines, and was 
granted depreciation allowances. In 1951, taxpayer changed its 
policy and decided to sell the machines. By the end of 1952 almost 
half of the machines which users had previously rented were pur- 
chased by them. Held: The profit on sale of these machines was 
assessable (Canadian Kodak Sales Ltd. v. Minister of Nat. Rev., 
[1954] Can. T.C. 375). ‘‘The decision to sell the recordaks was a 
business decision made for business reasons to increase the appelant’s 
sales and to increase its profits; that from the time of this decision 
the appellant was in the business of selling recordaks, and that its 
profit therefrom was a profit from its business.’’ Per Thorson, P., at 
p. 380. 


It is considered that, in the circumstances of the above two cases, 
the profit (or loss) on sale should be calculated by reference to the 
depreciated value of the articles at the time of sale. 


TAX INSTALMENT DEDUCTIONS 


Employee or independent contractor.—By definition in s. 221a of 
the Income Tax Assessment Act ‘‘salary or wages’’ includes any pay- 
ments made ‘‘(@) under a contract which is wholly or substantially 
for the labour of the person to whom the payments are made’’. The 
following decision indicates that paragraph (a) applies only where 
there is an employee-employer relationship between the parties. 
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Respondent company commonly undertook to supply and fix 
roofing tiles to buildings, for which purpose it engaged tredesmen 
tilers. A form addressed to the company was signed by the tradesman 
for each job whereby the tradesman ‘‘contracted to supply the neces- 
sary labour and/or materials... for roof tiling of jobs for’’ a named 
person and the tradesman undertook to pay his employees award rates 
and undertook certain taxation obligations as well as being responsible 
for workers’ compensation insurance. The company’s practice was to 
inform a particular tiler at the end of his previous job that another 
job was available. The forms were not signed by the tradesman until 
completion of each job. Each tradesman was regularly, and virtually 
consistently, engaged by respondent company, which made more o: 
less regular weekly payments to each of them. On appeal from dis- 
missals by a magistrate of informations alleging offences by the com- 
pany in that it had failed to make tax instalment deductions pursuant 
to s. 221c of the Assessment Act when paying wages to an employee 
in respect of a period of one week—Held, dismissing the appeals, the 
payments made to the tilers were not ‘‘salary or wages’’ as defined in 
s. 2214 as they were not employees of the company (Neale v. Atlas 
Products (Vic.) Pty. Ltd. (1955), 6 A.I.T.R. (in course of publica- 


tion) ). 


In the course of its judgment the High Court (Full Court) said: 
‘*He [counsel for the Commissioner] ultimately sought to establish 
that, upon the evidence, the terms of this document should be disre- 
garded. In the main he relied upon the circumstances that each tiler 


concerned was regularly, and virtually consistently, employed, that 
regular weekly payments were made to each of them and that the 
degree of control and supervision which was exercised was inappropri- 
ate to the work of an independent contractor. Whilst there are reasons 
inherent in the document itself for doubting if it was the real measure 
of the relationship between the parties, it should be borne in mind 
that there was no reason whatever why they should not have arranged 
their affairs in this fashion if they were minded so to do and we should 
not be disposed to ignore it unless it can be said that the evidence 
establishes quite clearly that the conduct of the parties was inconsis- 
tent with it as the basis of their relationship. But this was not, in our 
opinion, established by the evidence. There was nothing to show that 
the tilers were not, in fact, free to perform the contractual work them- 
selves or to employ other labour to carry out or assist in the carrying 
out of that work. Nor was there anything to establish that any form 
or degree of control appropriate to the relationship of master and 
servant was ever exercised. The circumstances that one job succeeded 
another with regularity and that more or less regular payments were 
made to the tilers did not furnish any safe basis for ignoring what 
was quite clearly. said to have been the basis of their contractual rela- 
tionships. On the whole we are of the opinion that there is no suffi- 
cient ground for reversing the decision of the magistrate based as it 
was on the belief that the terms of the document substantially sets 
rege the conditions upon which each tiler was employed upon each 
job. 


COST OF LAYING TERRAZZO FLOOR IN HOTEL BAR IN 
PLACE OF WORN RUBBER FLOOR 

Working expense of hotel business——On page 160 (May 1955), in 

the eighteenth line from the top, for ‘‘impossible’’ read ‘‘possible’’. 
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TWO REPORTS ON DEPRECIATION 


On 7 June the Federal Treasurer, Sir Arthur Fadden, tabled in 
Parliament two reports on depreciation for income tax purposes. The 
reports were those of the Commonwealth Committee on Rates of 
Depreciation and of the Commonwealth Committee on Taxation 
whose report on’ Reference No. 18—Depreciation, was dated March 
1954. There is much in common in the recommendations of the two 
Committees, although that of the Hulme Committee is the broader 
in scope, as might have been expected when regard is had to the more 
detailed terms of reference laid down for that Committee. 


Commissioner’s estimates of effective lives of plant.—Both Com- 
mittees arrived at the general conclusion that the effective life of units 
of property as estimated by the Commissioner of Taxation as re- 
quired by s. 55 (1) of the Act are fair and reasonable and neither 
Committee recommended any change in the law on this point. The 
Depreciation Committee stated that many of the criticisms concern- 
ing the soundness of the Commissioner’s estimates amounted to no 
more than expressions of opinion based on general experience. When 
witnesses were asked for more specific data the information furnished 
proved to be, in most cases, too incomplete to enable a firm con- 
clusion to be reached and in some ‘instances failed to materialise at 
all. The Depreciation Committee concluded that the present system 
under which the Commissioner, subject to review by a Board of 
Review, is the determining authority for fixing. the rates of deprecia- 
tion, should be continued. 

Concerning s. 55 (1) the Taxation Committee recommended for 
consideration by the Government the desirability of amending that 
provisioh to remove any doubts regarding the powers of the Com- 
missioner to revise the rates of depreciation where reasons justifying 
such a revision are established to the Commissioner’s satisfaction. 
This aspect was not specifically mentioned by the Depreciation Com- 
mittee, the point at issue being whether vr not there should be 
legislative authority for the Commissioner to revise the rates once the 
first calculation is made. 
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A further point recommended by the Taxation Committee was 
that in s. 54 (2)(b) the words ‘‘primary production’’ should be sub- 
stituted for the existing words ‘‘agricultural or pastoral pursuits.’’ 
If this proposal were adopted the allowance in respect of structural 
improvements would be widened to remove any doubt as to whether 
the present provision covers, for example, glass houses erected on 
land used for market gardening such as tomato growing. 


Increased depreciation rates for diminishing value method.—Both 
Committees were in agreement that the two existing bases of calculat- 
ing depreciation, namely, on prime cost and on diminishing value, 
should be retained. Both Committees rejected representations put to 
them that additional methods of calculating depreciation should be 
permitted. 


Again, both Committees were in agreement that higher rates of 
depreciation should be permitted to those taxpayers using the 
diminishing value method as against those using the prime cost 
method. The Depreciation Committee was of the opinion that the 
rates for the diminishing value method should be fifty per cent 
higher than the rates permitted to those using the prime cost method 
and it was recommended that the increased diminishing value rates 
should be available in regard to existing plant as well as future 
purchases. 


The Depreciation Committee recommended that if the proposed 
increase in the diminishing value rates is adopted, then an option 
should be given to taxpayers at present using the prime cost method 
to change to the diminishing value method if they so desire. This 
option, the Committee thought, should be available in regard either 
to the whole of the taxpayer’s plant or only to future purchases, in 
which case the existing plant would be allowed to work out on the 
prime cost method. Conversely, taxpayers at present using the 
diminishing value method should be permitted an option to change to 
the prime cost method either in respect of the whole of their plant or 
only future purchases. Such an option is given at present, but is 
available only in regard to the whole of the plant. 


Relief on balancing adjustments.—Both Committes recognised that 
the operation of the balancing adjustments required by s. 59 has, 
because of inflationary conditions, assumed a significance which in 
all probability was not envisaged when the provisions were first 
enacted. Having regard to present-day conditions, both Committees 
recommended that the special war-time concession embodied in 
s. 59 (2A)-(2C) should be made a permanent feature of the income 
tax law. Broadly, these subsections provided that if the taxpayer 
so elected, any amount by which the consideration receivable upon 
the loss or destruction of depreciated property exceeded the depre- 
ciated value could be deducted from the value of other property 
subject to depreciation. The practical effect was that, instead of taxing 
a part of any insurance recoveries in the year of receipt, the depre- 
ciated value ef plant was reduced by a corresponding amount, result- 
ing in a reduced depreciation allowance over the life of the remaining 
plant and/or the plant acquired to replace that lost or destroyed. As 
already noted, both Committees recommended that these war-time 
provisions should be expanded and adapted so as to apply to all 
disposals of plant by a continuing business. 
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The Depreciation Committee went further than the Taxation 
Committee on this subject and suggested that relief should also be 
given to the taxpayer who disposes of his plant for the purpose of 
terminating his business. It was suggested that this might be effected 
by applying a principle similar to that provided for abnormal income 
of authors or inventors under Division 16A of the Act. On this basis 
the actual taxable income including any recovered depreciation of a 
person putting an end to his business would be taxed at a concessional 
rate. 

Standard rates.—Both Committees also considered the question 
whether a single rate of depreciation should be specified in the law as 
a maximum and that a taxpayer, regardless of the composition of his 
plant and the type of industry in which he is engaged, should have 
an option in lieu of taking the individual schedule rates, to select any 
rate up to the specified maximum as an overall rate for application 
to his plant as a whole. The Taxation Committee favoured an amend- 
ment to the law along the foregoing lines; the Depreciation Com- 
mittee, on the other hand, recommended that no change should be 
made in the existing law, but that the present practice under which 
overall rates are fixed by the Commissioner should be continued. 
Recognition of obsolescence.—A most important matter dealt with 
by the Depreciation Committee but which was not considered by the 
Taxation Committee was whether it is practicable and desirable in 
determining annual rates of depreciation to take into account possible 
obsolescence of a unit of property before the effective useful life of 
that unit is completed. At the present time the depreciation rates 
are determined on the basis of wear and tear and any further depre- 
ciation arising from obsolescence is covered only by operation of 
the system of balancing adjustments provided by s. 59. The Deprecia- 
tion Committee concluded that obsolescence is now so commonly and 
so consistently encountered that it should be recognised as a sub- 
stantial element in determining the annual rates of depreciation. 
The Committee acknowledged the difficulty of deciding the method 
of making such an allowance and the degree of the allowance and 
the committee came to the conclusion that the only method that 
seemed to be practicable is to introduce a degree of flexibility into 
the annual rates of depreciation. It recommended that the matter 
should, within prescribed limits, be left in the hands of the taxpayer 
who, the Committee said, is ‘‘with his knowledge of his own industry 
the best judge of the situation.’”” The Committee recommended that 
the prescribed limits should set a lower as well as an upper limit to 
the rate of depreciation and that once a rate has been selected by the 
taxpayer that rate should be continued during the life of the plant 
unless altered with the permission of the Commissioner. It was 
further recommended that an obsolescence allowance should be per- 
mitted only in respect of plant having an effective life greater than 
five years. 

Wasting assets.—On the subject of wasting assets both the Depre- 
ciation Committee and the Taxation Committee recommended that 
costs incurred in connexion with patents, registered designs and copy- 
rights should be amortised over the life of the patent or registered 
design or copyright. 

Both Committees also recommended that costs of registration and 
of renewals of the foregoing rights should be permitted as outright 
deductions in the year the expense is incurred. It may be noted that 
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in a recent case taken before a Board by the writer, Board No. 1 
held that fees incurred in renewing registration of a trade mark are 
not of a capital nature and are a permissible deduction under s. 51 
of the Act. 

It is noteworthy that both Committees concluded that the costs of 
acquiring by purchase either patent rights or a licence to use them 
should be amortised for income tax purposes irrespective of whether 
or not the price paid is taxable in the hands of the vendor. It would 
thus seem that neither Committee favoured any alteration of the 
existing law as it applies to the vendors of patent rights, ete. 


The Depreciation Committee dealt with two other matters con- 
cerning wasting assets and which were not dealt with in the particular 
report of the Taxation Committee which was released simultaneously 
with the report of the Depreciation Committee. Thus the Deprecia- 
tion Committee recommended that an allowance spread over the 
effective life or a prescribed period be given for expenditure on 
(a) land acquired for the extraction of natural deposits of stone, 
gravel, clay, sand, ete., and (b) access roads used in the timber 
industry. The Depreciation Committee suggested in effect that the 
provisions of Division 10 relating to mining should be adapted for 
application to quarries, clay pits, ete., but rejected representations 
that such provisions should also be adapted for application to the 
timber industry in relation to mill buildings, housing, etc. 


Allowance on buildings.—Finally, the most newsworthy recommen- 
dation of the Depreciation Committee undoubtedly concerned the 
question of depreciation allowances on buildings. This subject was 
also considered by the Taxation Committee which, with one dis- 
sentient, recommended, as did the Depreciation Committee, that a 
depreciation allowance should be permitted on all types of buildings 
whether industrial or commercial or otherwise, which are used for the 
purpose of producing assessable income. Both Committees concluded 
that if such an allowance is granted by the Government it should be 
based on the cost of original construction of the building. The De- 
preciation Committee was unanimous that any depreciation allowance 
on buildings should apply not only to future buildings, but also to 
existing buildings. On this question the Taxation Committee was 
divided, two members favouring an allowance both for existing and 
future buildings and two members favouring an allowance only for 
future buildings. 

The reports of the two Committees so far as they relate to 
depreciation on buildings will be dealt with more fully in a later 
article. For present purposes it is enough to give only an outline of 
the Depreciation Committee’s proposed plan. In this outline build- 
ings in existence at the commencement of the proposed allowance are 
referred to as ‘‘existing buildings’’ and those constructed after that 
date are referred to as ‘‘future buildings.’’ 

(a) The allowance will apply to all buildings and structures 
(other than those for which depreciation or other allow- 
ances are already given under the law) owned and used by 
the taxpayer in the production of assessable income. 

(b) It will be based on the original cost of construction or, 
where this is not known, on the deemed cost of construc- 
tion calculated by reference to a prescribed schedule of 
building costs. 
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(¢) Where a building is purchased, either before or after the 
commencement of the allowance, for less than the depre- 
ciated value, the allowance to the purchaser will be based 
on such lower value. 

(d) Existing buildings will be treated as though depreciation 
at the prescribed rate had been deducted each year from 
the date of construction and the allowance will be limited 
to the balance of the cost of construction thus remaining 
at the commencement of the allowance. 

Alterations or additions to the original building will be 
treated for the purpose of the allowance as separate 
buildings, 

The annual rates of depreciation allowable will be 14 per 
eent for brick, stone or concrete construction and 24 per 
cent for timber, fibro or iron construction, calculated on 
the prime cost method. 

Balancing adjustments will be confined to the amount by 
which the consideration receivable on sale, loss or de- 
molition falls short of the depreciated value. This amount 
will be allowed as additional depreciation in the year in 
which it arises. There will be no recapture provision in 
respect of depreciation recouped on disposal. 


Some comments.—It will be apparent from the foregoing that both 
Committees were in substantial agreement on all major points re- 
ported upon by both. Undoubtedly this measure of unanimity will 
have its effect on the final decisions to be made by the Government on 
the recommendations of the two Committees. There is no indication 
in either of the reports of what might be the cost in revenue to the 
Commonwealth of the adoption of such major recommendations as 
that for depreciation on buildings. 


Nor in truth is there any record in the reports of fact-findings as 
to the effects of income tax depreciation allowances on capital expen- 
ditures by industry. Under a heading ‘‘General Considerations’’ the 
Depreciation Committee refers to post-war technological developments 
and to increasing competition from oversea counterparts of local 
industries. The Committee went on to say: ‘‘The greatly increased 
costs in recent years and the need to keep plant constantly up to date 
have given rise to difficulties of finance throughout all sections of 
industry. These changes in industrial and economic conditions empha- 
sise the need for a review of the depreciation allowances.’’ The 
report does not, however, record any factual evidence on which a 
finding could be made that the Committees’ various recommendations 
will actually stimulate expansion and modernisation of plant and 
equipment. .The recommendation for acceleration of the diminishing 
value method rates of depreciation will, in the writer’s view, have 
little, if any, real effect in encouraging modernisation of plant 
facilities; the true justification for this alteration would seem to be 
that the present rates result in an inequitable position as between tax- 
payers using the diminishing value method and those using prime 
cost method. It is conceivable that the foregoing recommendation in 
combination with that for relief in respect of recouped depreciation 
on disposals by a continuing business will have some effect upon 
industry’s decisions to replace worn plant with modern plant. The 
writer thinks that factors other than depreciation, such as demand 
for products, advantages of technological improvements and the 
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availability of cash will remain the dominant considerations affecting 
decisions for plant replacement or expansion. Again, the proposed 
relief on balancing adjustments together with the proposal that 
obsolescence should be recognised by granting taxpayers a right to 
select depreciation rates slightly in excess of the basic rates, is not 
likely to have any spectacular effect upon plant modernisation policies. 
In brief, the main reason for the adoption by industry of quicker 
writing off of plant is likely to be found in the benefit of immediate 
reduction of current taxes with its consequent effect on cash re- 
sources. 

Whatever merit there might be in the foregoing views it should 
be said that the Committees, particularly the Depreciation Committee, 
have completed their tasks with distinction and the Government’s de- 
cision as embodied in the forthcoming budget will be awaited with 
interest.—[R.E.0O’N.] 


TAXATION OF COMPANY INCOMES AND DIVIDENDS 
UNDER CANADIAN ACT 


The Canadian Tax Journal of January-February 1954 contains a 
report of an address given by the Hon. Douglas Abbott, Canadian 
Minister of Finance. A Canadian corporation is taxed at the rate of 
twenty per cent on the first $20,000 of its income and at the rate of 
forty-nine per cent on the remainder thereof. It is estimated that 
about seventy per cent of all Canadian companies do not derive 
incomes in excess of $20,000. 

A tax credit is allowed to individual residents in respect of 
dividends received by them from Canadian tax-paying companies. 
This tax credit allows individuals to deduct from their personal 
income tax liability twenty per cent of the dividends they receive 
from resident companies. This is the Canadian equivalent of a tax 
credit of 4s. in £ on dividends derived. 


Mr. Abbott’s comments on the dividend tax credit are of great 
interest: ‘‘The Canadian attack on the double taxation of corporate 
profits is, I think, unique. We did not follow the method used in 
Great Britain. There the shareholder does not have to pay personal 
income tax at the standard rate on his dividends because this has 
been withheld on his behalf by the corporation. For surtax purposes, 
however, the dividends have to be ‘grossed up’, as the unpleasant 
jargon of the tax gatherers has it. Nor did we follow the pattern, fre- 
quently advocated here, of allowing the corporation to deduct from 
its income the amount paid out as dividends. That would convert 
the corporation income tax into a tax on undistributed profits. For 
Canada such a tax, apart from anything that may be said in principle 
against it, would be extremely expensive, because of the large volume 
of dividends that go abroad. A credit for these dividends would 
substantially undermine our corporate revenue. Our present law 
allows a credit only in respect of dividends received by Canadian 
residents. The non-resident shareholder and the corporation itself 
are unaffected by our present arrangement.’’ 

Mr. Abbott adverts to ‘‘anything that may be said in principle 
against’’ the allowance of a deduction to the company in respect of 
dividends paid by it. With respect, I know of no principle against 
allowing a deduction to companies of dividends paid by them as 
opposed to a tax credit or rebate to shareholders on the dividend. 
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There are several points of principle in favour of allowing the benefit 
to the company rather than to the shareholder. A company is a legal 
entity distinct and separate from its shareholders. The only income 
actually enjoyed by a company is what it retains for its maintenance 
and expansion. Justice requires that it should be taxed only on its 
retained profits; in other words, the corporation income tax should, in 
principle, be converted into a tax on undistributed profits. On the 
other hand, there is no argument in principle in favour of allowing a 
tax concession to shareholders in respect of income enjoyed by them. 
Justice requires that they should be placed in the same tax position 
as debenture-holders and other rentiers. 


I am glad to know that a deduction to companies of dividends 
paid by them is ‘‘frequently advocated’’ in Canada, and I wish my 
Canadian cousins every success in their efforts. 


However, I do agree with Mr. Abbott that a deduction of divi- 
dends paid should not be allowed to non-residents. On the other 
hand, the company should be granted the right to deduct tax at the 
source on dividends paid to non-residents and retain the tax so 
deducted. In effect, the non-resident shareholder would pay tax at a 
flat rate. This is not so unjust as it would appear as, strictly, the 
principle of progression should not be applied unless tax is levied on 
a taxpayer’s total income. However this may be, progressive rates of 
tax could be levied by the non-resident lodging a return; being 
assessed on his income at his appropriate rate; and receiving a tax 
eredit in respect of the tax deducted at the source by the company.— 
[J.A.L.G.] 


PRIMARY PRODUCERS’ DEPRECIATION ALLOWANCES 


Continuation of special allowance.—The Commonwealth Treasurer 
(Sir Arthur Fadden) announced on 7 June 1955 that the Government 
had decided to extend for one year the special depreciation allowance 
to primary producers which, under existing legislation, applies only 
up to 30 June 1955. 


Sir Arthur Fadden said that the decision to extend the allowance 
for one year was an interim decision pending full consideration by 
the Government of the Hulme Committee’s report on depreciation 
rates which had been tabled earlier in the day in Parliament. 


The effect of the Government’s decision, broadly, is to allow to 
primary producers depreciation, in each of five years, equal to twenty 
per cent of the cost of— 

(a) structural improvements situated on land used for agri- 
cultural or pastoral pursuits if constructed by 30 June 
1956 or, in the case of improvements commenced before 
that date, if completed by 30 June 1957; and 

(b) plant, machinery and equipment (other than passenger 
motor vehicles) used wholly and exclusively for agri- 
cultural or pastoral pursuits, if installed by 30 June 1956. 

The structural improvements subject to the special twenty per 
cent rate of depreciation include housing provided for employees, 
tenants and share-farmers, up to a maximum cost of £2000 for each 
employee, tenant or share-farmer. 
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The Government expects to complete its examination of the 
recommendations made by the Hulme Committee during the prepara- 
tion of the budget and its decisions in regard to future depreciation 
allowances will be embodied in the budget. 


WHAT ARE “MINING OPERATIONS”? 


Whilst the expression ‘‘mining operations’? is nowadays 
ordinarily extended not only to underground working for minerals, 
but also to surface excavations and open-cut workings for some sub- 
stances such as coal, copper, iron ore and scheelite, yet it is not 
ordinarily applied to open workings for some other substances such as 
freestone and granite, the obtaining of which does not call up, by 
association, the idea of mining but rather that of quarrying. The 
foregoing statement is based on the judgment of Kitto, J., in New 
South Wales Associated Blue Metal Quarries Ltd. v. F.C. of T. 
(1955), 6 A.I.T.R. (in course of publication). 


The facts and decision in the above case were: In its activity 
of obtaining blue-metal, taxpayer company employed the method 
typical in the industry, viz., to expose the stone by removing over- 
burden and then to drill and blast out the stone, which is then 
screened and crushed ready for loading and delivery to purchasers. 
The result is that the scene of the workings becomes an open pit of 
large and increasing area. The company claimed for year ended 
30 June 1952 that it was, within the meaning of s. 122, carrying on 
mining operations and had incurred expenditure of £75,813 of a 
capital nature on necessary plant and development of its mining 
property and it elected under s. 1224 for an outright deduction of 
that expenditure. The amount of £75,813 comprised expenditure on 
plant, on an amenities block for workmen, on an electricity sub- 
station for the supply of power for its workings, and on its office 
there and in buying office furniture. Held: Although the total expen- 
diture was on necessary plant and development of the company’s 
property, the operations on that property for the extraction of blue- 
metal were not ‘‘mining operations upon a mining property’’ within 
the meaning of s. 122 and, accordingly, Division 10 of the Act had 
no application to the company. 


The following passage is quoted from his Honour’s judgment: 
**The meaning of the expression ‘mining operations’ in ordinary par- 
lance has been considered by this Court in two cases under Common- 
wealth taxing Acts, Australian Slate Quarries Lid. v. Federal 
Commissioner of Taxation (1923), 33 C.L.R. 416, and Deputy Federal 
Commissioner of Taxation (Q.) v. Stronach (1936), 55 C.L.R. 305. 
Isaacs and Rich, JJ., in the former case thought that the expression 
as ‘universally understood in Australia’ in a context which does not 
treat ‘mining’ and ‘quarrying’ as antithetical embraced all operations 
whether by hand or by machinery, and whether confined to excavating 
the surface as in alluvial claims or extended to excavations below the 
surface, by which any valuable deposit, other than ordinary soil, is 
extracted from the earth. This wide view has not accorded with the 
understanding of other Judges of this Court, and I am bound to say, 
with respect, that it does not accord with mine. It is clear enough 
that ‘mining’ is not nowadays confined in its meaning to the winning 
of minerals by means of underground working, for although that is 
its primary meaning, an extended sense has long been given to it in 
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connexion with some substances. The extraction of coal by open-cut 
working, for example, is commonly referred to as open-cut coal- 
mining. On the other hand it seems safe to say that the getting of 
some other substances, such as freestone and granite, in blocks for 
building purposes, would never be spoken of as mining. In Stronach’s 
Case the Court declined to hold that such blocks were derived from 
operations in mining. The distinction which is commonly observed is, 
I think, that which Dixon, J., indicated in the latter case, at p. 313. 
While ‘mining’ is nowadays given an extended meaning in relation 
to the winning of substances which have come to be thought of as 
generally obtained by underground working, so as to include the 
extraction of such substances even by means of surface excavations, 
yet such an extended meaning is not ordinarily given to the word in 
relation to other substances. For them the word ‘quarrying’ is usually 
employed, though this again is by way of extension, since the primary 
significance of the noun ‘quarry’ is a pit for the cutting of blocks of 
stone such as those in question in Stronach’s Case. It would, I think, 
be unusual to apply the word ‘mine’ to open diggings for the obtain- 
ing of stone of a kind which does not call up, by association, the idea 
of mining in the sense of sinking a shaft and tunnelling in pursuit of 
a desired substance.’’ 


EX-AUSTRALIAN TRAVELLING EXPENSES 


To get “know-how” and to legalise business arrangement.—For 
some years two brothers were in partnership in Australia under an 
arrangement with an English company which held certain trading 
rights for the British Empire from an American company. In 1946 
the English company severed its connexion with the American com- 
pany, following which the two brothers dissolved their partnership, 
one maintaining relations with the English company and the other 
with the American company. The latter brother then entered into 
partnership in January 1947 with his father and mother. The father 
immediately left for America, where he remained for some eighteen 
months, his activities covering (a) arranging for supplies of raw 
material, (b) obtaining technical manufacturing information, (c) 
studying buying and selling methods, (d) cementing the firm’s good- 
will with the American company, and (e) completing a written agree- 
ment placing on a legal basis the arrangements between the two 
businesses. The Commissioner disallowed claims in the partnership 
returns for years ended 30 June 1947 and 1948 for deductions of 
£511 and £961 oversea travelling expenses. Held (Mr. J. F. McCaffrey 
dissenting): One-third of the travelling expenses was of a revenue 
nature deductible under s. 51 (1) (5 C.T.B.R. (N.S.) Case 1). 


‘*Whilst we do not accept the contention that the business was a 
continuation of the businses of the earlier partnership, we are satis- 
fied that to some extent the expenditure was of a capital nature and 
to some extent of a revenue nature. To the extent at least that it 
relates to the acquisition by the taxpayer of technical knowledge as 
to quantities and other matters affecting current manufacture, for 
the purpose of imparting that knowledge, by means of letters sent 
from time to time to the son in Australia, to assist him in carrying on 
the business here, we are satisfied the same is of a revenue nature. 
We are also satisfied that any expenditure directly relating to obtain- 
ing supplies is also of a revenue nature and no doubt there are other 
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like items. We are also satisfied that there is also expenditure of a 
capital nature, particularly in relation to the agreement.’’ Per 
Messrs. A. Fletcher and H. H. Antcliff. 


Director bearing costs of trip made for company’s interests.—Tax- 
payer was a surveyor and engineer; in addition he was managing 
director of X Pty. Ltd., a director of two other companies and a 
member of two partnerships. Between January and July 1950 he 
went overseas and in his 1949-50 return he claimed a deduction of 
£1400, being part of a total of £1700, the balance of £300 being 
claimed in the following year. The total expenditure incurred was in 
excess of £2800. In his return, in correspondence with the Commis- 
sioner and in his notice of objection taxpayer maintained that, 
although he had borne the expenses of his trip, the trip had been 
made in his capacity as managing director of X Pty. Ltd. At the 
hearing, taxpayer’s representative put the taxpayer’s claim on the 
basis that the oversea visit had been brought about by his necessity 
as a surveyor and engineer to keep abreast with oversea methods and 
developments to enable him to hold down the positions he held. No 
contemporaneous record of expenditure on the trip had been kept by 
taxpayer. Held (Mr. W. M. Owen dissenting) : One-third of the sum 
claimed should be allowed as having been incurred by taxpayer to keep 
himself abreast with modern trends in his vocation as a surveyor 
and engineer (5 C.T.B.R. (N.S.) Case 3). 

‘*The evidence established that one object of the taxpayer in 
undertaking the trip, of his own volition and at his own expense, was 
to further the local business interests of a company in which he was 
a large shareholder and of which he was managing director—with a 
secondary purpose, no doubt, of ultimate benefit to himself in his 
capacity as a shareholder of the company. He did not undertake the 
trip as a servant of the company because he desired to be completely 
untrammelled in his activities. But a considerable part of his time, 
whilst overseas, was devoted to technical inquiries concerning the 
industry in which the company was engaged, and tentative arrange- 
ments were made for the acquisition of machinery to enable expan- 
sion of the company’s activities. If these had been the only purposes 
of the taxpayer’s trip he would not, in my opinion, be entitled to 
any deduction in respect of the expenses incurred (refer 1 C.T.B.R. 
(N.S.) Case 65).’’ Per Mr. R. A. Cotes. 


GOODS BOUGHT IN ONE COUNTRY AND SOLD IN ANOTHER 
UNDER JOINT VENTURE PLAN 


Taxpayer, who carried on business in Johannesburg, entered into 
an agreement with a firm in Argentina, under which taxpayer bought 
asbestos in South Africa and shipped it to purchasers in Argentina 
under sale contracts made by the firm in Argentina. Profits on each 
shipment were divided equally between taxpayer and the firm. Each 
party met his own overhead expenses. Held: Taxpayer’s share of the 
profits were received by him from a source within South Africa and 
were assessable (J.R. Comr. v. Epstein (1954), 19 S. Af. T.C. 221). 
Centlivres, C.J., considered that C. of T. (W.A.) v. D. & W. Murray 
Ltd. (1929), 42 C.L.R. 332, was of no real assistance in the instant 
case. 

One of the sets of circumstances specified in s. 42 is ‘‘the pur- 
chase of goods in one country and their sale in another.’’ It is con- 
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sidered that where two independent parties enter into a profit-sharing 

arrangement such as that outlined above, a reasonable apportionment 

of the total profit under s. 42 would be to allocate to the country of 

purchase and to the country of sale, earn the shares of the 
profit actually derived by those parties. 


SALE OF CATTLE IN CONSEQUENCE OF TICK 
ERADICATION CAMPAIGN 


The Commonwealth Treasurer has announced that a tax con- 
cession will be granted to live-stock owners in the Kyogle and West 
Richmond districts who have been forced to sell cattle because of the 
tick eradication campaign. Each such taxpayer will be entitled to be 
assessed in the year of sale on one-fifth of the profit resulting from 
these sales. In that event, one-fifth of the profit will be included in 
the taxpayer’s assessable incomes of the next succeeding four years. 
Sir Arthur Fadden said that stock sometimes had to be sold while 
the land was being treated for tick destruction. The deferment of 
tax would help the live-stock owner to buy cattle to restock his 
property at the end of the campaign. 


EXPENDITURE IN CONVERTING APARTMENT HOUSE TO 
OFFICE PREMISES 


Taxpayer company in 1941 acquired a large old-style home 
situated in a valuable city area; the property, which had been recently 
renovated and was then in good repair, was let by the company as an 
apartment house until 1946, when major works involving substantial 
repairs, alterations, extensions and improvements were carried out 
to convert the property for use as office premises. Apart from exten- 
sive remodelling the work done entailed a lot of repair and painting 
which would not have been necessary if the existing building had 
been merely renovated. The total cost was in excess of £8000, of which 
the company claimed £4050 as being for repairs. In making his 
assessment the Commissioner treated some expenditure as being on 
repairs, but he disallowed five-sixths of the relevant amounts as being 
referable to wear and tear occurring prior to taxpayer’s ownership 
of the property. Held: The expenditure was of a capital nature 
except (Mr. A. P. Webb dissenting) to the extent of expenditure on 
repairs to those parts of the building which were otherwise left 
unaltered in the process of remodelling the property, as the evidence 
established that the need for such repairs had arisen during the 
period of taxpayer’s ownership (5 C.T.B.R. (N.S.) Case 9). 

‘‘In regard, generally, to the works carried out for the company, 
there can be no doubt that the cost of additions or extensions to the 
property, and of incidental alterations involved (as, for example, 
alterations to the design and construction of the roof necessitated by 
additions to the building), is of a capital nature. We also consider 
that the following types of expenditure must, for taxation purposes, 
be regarded either as of a capital nature or as not coming within 
the scope of deductions permitted either by ss. 51 or 53 of the Act, 
viz., the removal of or alterations made to existing interior walls of the 
building, the erection of additional interior walls or partitions, the re- 
placement of internal doors and fittings with those of a more modern 
type, the machine-sanding of floors, the replacement of existing gas, 
water and sewerage services and of electrical installations with services 
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or installations designed to comply with present-day regulations and to 
provide the additional services required, the covering of the exterior 
brick walls of the building with cement, the painting of the brick 
boundary walls of neighbouring buildings, and the altered lay-out of 
the surrounding grounds (including the provision of underground 
piping fittted with special spray-jets).’’ Per Messrs. W. M. Owen and 
R. A. Cotes. 


EMPLOYEE’S MOTOR CAR EXPENSES 


Business calls made en route from home to place of employment.— 
Of his average working day of 7}? hours taxpayer, an employee, spent 
6} hours in outdoor work, during which he used his own motor car. 
Taxpayer claimed a deduction of ninety per cent of the cost of 
running and maintaining his car. The Commissioner limited the 
deduction to an amount equal to an allowance made by taxpayer’s 
employer. Held: On the evidence, sixty per cent of actual running 
and maintenance costs was properly allowable (5 C.T.B.R. (N.8.) 
Case 5). 

‘‘After having the advantage of hearing the taxpayer give 
evidence on oath, we are satisfied that in fact considerably more than 
6203 miles were travelled by him in the course of his employer’s 
affairs, and this by reason of the fact that a large proportion of the 
7748 miles travelled to and from home were in reality not truly 
private expenses, i.e., that on occasions the taxpayer was required to 
leave home and proceed direct to a customer and thence to his 
principal place of employment, and similarly in some cases was re- 
quired to return direct from a customers place of business to his 
home. In our opinion the mileage comprising travelling of this nature 
was improperly included by the taxpayer (in answers to the ques- 
tionnaire) in the apportionment of miles travelled to and from work, 
and the cost thereof should properly be regarded as revenue expendi- 
ture.’’ Per Board No. 2. 


COLLECTIONS FOR PROFESSIONAL CRICKETER TAXABLE 


Bruce Dooland, who was a professional cricketer of a league club, 
was entitled, under his contract of employment which incorporated a 
rule of a cricket league applying also to amateur players, to have a 
collection made whenever he had a particularly meritorious per- 
formance in batting or bowling for the club. Such performances 
occurred with considerable frequency and collections were made. The 
General Commissioners of Income Tax found that the collections were 
not taxable on the ground that they were not a profit arising from 
the taxpayer’s employment within the meaning of the English Act. 
Held: (1) In determining whether a voluntary payment to the 
holder of an employment is taxable under Sch. E to the U.K. Income 
Tax Act, the character of the payment, i.e., whether it is a perquisite 
or profit from the employment, is to be judged in relation rather to 
the recipient than to the giver; accordingly, the collections were tax- 
able in the present case because (a) they arose in the ordinary course 
of the taxpayer’s employment, (b) occasions for the collections arose 
repeatedly, and (c) the taxpayer was entitled by the terms of his 
contract to invite subscriptions and, therefore, from the standpoint 
of the taxpayer the proceeds of the collections were earnings accruing 
from his employment (Moorhouse v. Dooland, [1955] 1 All E.R. 93). 
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The following interesting observations were made at pp. 99-100 
in the course of the judgment of Sir Raymond Evershed, M.R. :— 

**It was said on behalf of the Crown that, although a sum paid by 
an employer might be voluntary in the sense that it was a ‘mere 
present’ on his part, nevertheless if the fact of the payment was 
essentially attributable to the circumstance that the payee was his 
employee, it followed that the sum so paid was part of the employee’s 
earnings and taxable as such. On this view Christmas boxes paid by 
an employer to an employee would or might be taxable. It is not 
necessary for me in the present case to decide whether such Christmas 
boxes are or are not taxable. I am unable, however, to assent to the 
wide proposition that, if it be shown of a voluntary payment to an 
employee, whether it be a Christmas box, a wedding present or any 
other kind of gift, made by the employer or by a third party, that 
it was only made because the recipient was the employer’s servant or 
that it would not otherwise have been made, therefore the sum is 
taxable; and, accordingly, that the collections in this case are taxable 
because they owe the fact of their having come imto existence to the 
taxpayer’s contract with the East Lancashire Club. In my judg- 
ment, such a proposition is inconsistent with the decision in Seymour 
v. Reed, [1927] A.C. 554, for it is clear that the renowned Kent pro- 
fessional indubitably owed his benefit, in one sense at least, to the 
fact that he had played cricket for many years as a professional 
for the Kent County Cricket Club and to the fact that the benefit 
was entirely organised on his behalf by the committee of the club, 
which, in effect, contributed about one-half of the total sum provided. 
The proposition, to my mind, confuses an incidental, albeit essential, 
circumstance of the collection of the sum received with its substantial 
character in the hands of the recipient. ... It follows, in my view, that 
a gift or present made either on some special occasion as a wedding, 
a century at cricket, a birthday or at a season of the year when it is 
customary to make presents, does not necessarily cease to be non- 
taxable merely because the ties that link the recipient and the giver 
are, or are substantially, those of service and are not, or not exclu- 
sively, those of blood or friendship; and this may still be so although 
the present is (for example, whenever another century is made or 
according to custom at Christmas) repeated.’’ 


The taxpayer was given leave to appeal to the House of Lords. 


RETIRING ALLOWANCE MUST BE PAID “IN A LUMP SUM” 


‘*In our opinion s. 26 (d) visualises one, and only one, retiring 
allowance. If the receipt of the shares in 1950 could be held to repre- 
sent part of a retiring allowance granted by the Sydney company in 
consequence of his retirement from, or the termination of any office 
or employment connected with that company, there was not a pay- 
ment in a lump sum and, therefore, the receipt of the shares would 
be the receipt of an instalment of a retiring allowance comprised of 
£1000 cash and 1500 fully paid shares. Section 26 (d), which refers 
to a lump sum, would not be applicable in such circumstances.’’ Per 
Messrs. A. Fletcher and H. H. Antcliff. 

The above statement was made in the following case :-— 

In the first half of 1948 the Queensland branch business of a 
Sydney company was sold to a company formed to acquire it. Tax- 
payer, who had been manager of the branch, resigned from the 
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vendor company and joined the new company. In June 1948 tax- 
payer, who was then employed by the new company, was informed 
that, in view of his past services, the Sydney company would pay him 
‘*by way of retiring allowance the sum of £1000 also... after a satis- 
factory period of service 1500 ordinary shares which are held by this 
company will be transferred to you.’’ In November 1950 the Sydney 
company transferred to taxpayer 1500 shares held by it in the Queens- 
land company. Taxpayer claimed that only five per cent of the value 
of the shares was assessable under s. 26 (d), whereas the Commis- 
sioner included the whole of such value under s. 26 (e). Held: On 
the evidence the transfer of the shares was not solely in recognition 
of his services to the Sydney company from which he had retired in 
1948, but it was also dependent on a period of satisfactory service to 
the Queensland company in whose employ he continued ; accordingly, 
the Commissioner’s assessment was right (5 C.T.B.R. (N.S.) Case 14). 


GIFTS OF STUD STOCK 


By courtesy of the Taxation Institute of Australia the following 
extract from a letter received by a member of that Institute from the 
Federal Treasurer is reproduced for readers’ information. The 
extract was circulated by the Institute to its members on 24 May, 
1955. 

‘*...I have discussed with the Commissioner of Taxation the 
taxation of amounts representing the value of rams given to the New 
South Wales Government for distribution among soldier settlers. 


‘‘The Commissioner informs me that, at his direction, the ad- 
ministrative practice to which you refer has been reviewed. 

**In the light of additional information which was not previously 
available, it is now agreed that the gifts of stud stock by recognised 
stud masters for the purposes stated represent disposals of that stock, 
for no consideration, in the ordinary course of carrying on the stud 
master’s business. In these circumstances, the provision which would 
otherwise require the market value of the donated stock to be in- 
cluded in the donor’s assessable income is not applicable. 


‘*In effect, therefore, the donors of the stock will be allowed a 
deduction, in the year when the gift is made, of the value at which 
the stock was taken into account, in their income tax returns, at the 
beginning of that year. 

‘*T am happy to inform you of this administrative ruling, which 
will have the effect of relieving stud masters from liability to income 
tax on the value of stud stock donated to the State Government for 
distribution to soldier settlers.’’ 


CONCESSIONAL DEDUCTION FOR STUDENT CHILD 


Deduction reducible by fees paid by Commonwealth on behalf of 
holder of Commonwealth scholarship.—During year of income ended 
30 June 1953 taxpayer’s son, who was less than twenty-one years of 
age, was a full-time student at Sydney University. The son was the 
holder of a Commonwealth scholarship and, pursuant to Common- 
wealth Scholarship Regulations, a payment of £126, being fees in 
connexion with his attendance at the University, was made by the 
Commonwealth direct to the University ; a further amount of £11 was 
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paid to the son as a living allowance. In pursuing a claim for a con- 
cessional deduction under s. 828 for a student child, taxpayer con- 
tended that the amount of the deduction otherwise allowable (£78) 
was not to be reduced by the amount of £126 paid by the Common- 
wealth to the University because, it was argued, fees so paid did not 
constitute ‘‘assistance (consisting of money, accommodation or sus- 
tenance) provided by the Commonwealth...in connexion with the 
education of the child’’ within the meaning of s. 82B (3)(a). Held 
(Mr. A. C. Leslie dissenting) : The payment by the Commonwealth of 
fees on behalf of holders of Commonwealth scholarships is ‘‘ assistance 
(consisting of money ...)’’ within the meaning of s. 82s (3) (a), as 
the further words ‘‘... accommodation or sustenance’’ ought not to 
be read as restricting the word ‘‘money”’ to the meaning of ‘‘money 
for the purposes of accommodation or sustenance’’ and, accordingly, 
no concessional deduction was allowable for taxpayer’s student child 
(5 C.T.B.R. (N.S.) Case 21). 


**Before finally deciding the issue against the taxpayer it is 
proper to consider whether the word ‘money’ appearing in the paren- 
thetical phrase ‘ (consisting of money, accommodation or sustenance)’ 
immediately following the word ‘assistance’ in subsection (3) (a) 
should be given the restricted meaning of ‘money for the purposes of 
accommodation or sustenance’. Can it be said that its companion 
words in the bracketed phrase limit the generality of the word 
‘money’ on the application of the rule of legal interpretation ex- 
pressed in the maxim, noscitur a socvis? It is quite clear that the 
generality of the phrase ‘any assistance’ is restricted by the words 
which immediately follow it and that the type of assistance in con- 
nexion with education which is contemplated is that consisting of 
money, accommodation or sustenance (whatever may be the meaning 
of ‘money’). Thus if the Commonwealth or the State provided free 
text books (as distinct from money for the purposes of buying them) 
or free academic dress, such assistance would not be of the type which 
would have to be taken into account for the purposes of the sub- 
section. I do not think, however, that it is proper to go beyond such 
restricted meaning which was obviously intended and hold that the 
type of ‘assistance’ contemplated should be further limited by giving 
‘money’ the restricted meaning suggested above. I do not think that 
the words ‘accommodation or sustenance’ have the effect of restrict- 
ing or were intended by the legislature to restrict the generality of 
the word ‘money’. Rather, I have formed the opinion that such 
words were used for the purpose of limiting the assistance in kind 
(as distinct from assistance consisting of money) which was intended 
to be brought within the ambit of the subsection.’’ Per Mr. J. L. 
Burke. 


RECOVERY OF TAX FROM BENEFICIARIES OF DECEASED 
ESTATE WHERE ESTATE DISTRIBUTED BEFORE TAX 
LIABILITIES MET 


The executors of the will of the deceased, whose estate was sufficient 
to satisfy all debts and duties with a surplus available for the bene- 
ficiaries, furnished a return of the income received by them from the 
date of the deceased’s death on 28 July 1950 ‘‘to date of distribution’’ 
on 14 November 1951. In reply to an inquiry by the executors, the 
revenue authorities said that, as the estate was in process of being 
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distributed, no further returns would be required; and that, on the 
basis of the returns already furnished, income tax and social security 
charges had been paid in full. On receiving this assurance, the 
executors distributed the estate. 

On 5 December 1951 the revenue authorities discovered they had 
made a mistake, and informed the executors that the income tax 
derived by the deceased in the three months preceding his death had 
been re-assessed and it amounted to £151 16s. 


The executors replied that, relying on the previous statement of 
the revenue authorities that income tax and social security charge 
had been paid in full, they had finally distributed the estate, and 
that they had no funds in trust or receivable to pay the tax payable 
under the re-assessment. 

The Commissioner of Inland Revenue sued the executors (as 
such) in the Magistrates’ Court, and recovered judgment for £133 3s., 
the amount of tax payable on a second amended assessment sent to 
the executors in the meantime. The judgment debt was not satisfied. 


The Commissioner then took out an originating summons in the 
Supreme Court asking for an order that the estate was, and the 
executors were, severally indebted to him for the amount of the 
judgment in the Magistrates’ Court, and that the estate be adminis- 
tered by the Supreme Court. There was also a prayer for ‘‘such 
other relief.’’ Held: (1) That the Commissioner had exhausted his 
remedy against the executors, in the sense that he must be deemed to 
have recovered from the executors all that he could recover; and that 


he had no other way to recover the balance due to him than by pro- 
ceeding directly against the beneficiaries amongst whom the executors 
had distributed the estate. (2) That, accordingly, the Commissioner 
was entitled to a declaration that the beneficiaries were personally 
liable to pay him the sum of £133 3s. (I1.R. Comr. (N.Z.) v. Field 
(1954), 6 A.I.T.R. (in course of publication) ). 





SALE OF BUSINESS FOR UNDIVIDED SUM 
On p. 181 (June 1955), in the first line, for “£504” read “£608”. 
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RENDER UNTO CAESAR 


It is submitted for the consideration of the Commissioner and his 
staff that the following message could be appropriately used by them 
when sending any form of greeting: ‘‘Paul to Philippians, Chapter 
Four, verse twenty-two.’’ Of course, gentle reader, you should be 
made to look it up, but, as this is the bookkeepers’ busy season, we 
shall spare you. The verse reads: ‘‘ All the saints salute you, chiefly 
they that are of Caesar’s household.’’ 


TRUST ACCOUNTING v. TAX ACCOUNTING 


Can a beneficiary in a trust estate be taxed on income which is 
not his either in fact or in law? Board No. 3 has held that he can 
be so taxed, but for reasons here given the writer considers, with 
respect, that the Board’s decision is wrong. 


The facts and decision.—The trustees of a deceased estate carried 
on a grazing business and their accounts for the relevant year disclosed 
a net profit of £30,088 after charging an annuity of £50. The ‘‘net 
income of the trust estate’’ for the same year calculated under s. 95 
of the Assessment Act was £35,550. The reconciliation between the 
two figures was: 


Net profit as shown in trustee’s accounts .. .. .. £30,088 
Add difference in calculation of depreciation .. .. 250 
Add difference in calculation of live stock values... 4,884 
Add expenses incurred by the trustees but not claimed 

as deductions for income tax purposes .. .. .. 424 


£35,646 
Less expenditure on bore sinking, allowed as a deduc- 
tion for income tax Purposes, but treated as of a 
capital nature .. ’ . £79 


Less dividend—exempt from income tax .. .. 18 
_ 97 


£35,549 
1 


Add adjustment for odd shillings and pence 


**Net income of the trust estate’’.. .. .. .. .. £35, 550 





@ END PAGES BY ANGUS LANCASTER—NOW IN BOOK FORM @ 
WITH ILLUSTRATIONS 
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Taxpayer, as a beneficiary, was to be paid the income arising 
from the investment of two equal ninth parts of the residuary trust 
funds, after providing for the annuity of £50; her share of ‘‘the 
income,’’ i.e. the net profit, was thus £6686. The Commissioner, how- 
ever, assessed her on £7900, being 2/9ths of ‘‘the net income’’ as 
calculated for tax purposes. It was admitted that taxpayer was 
presently entitled to a share of the income of the trust estate and that 
she was not under any legal disability. Held, confirming the assess- 
ment, the share of ‘‘the income’’ of the trust estate to which taxpayer 
was presently entitled was a 2/9th share and she was assessable on a 
2/9th share of ‘‘the net income of the trust estate’’ and, accordingly 
the sum of £7900 was properly included in her assessable income under 
s. 97 (5 C.T.B.R. (N.S.) Case 8). 


The problem re-stated.—This case raises sharply the question: Does 
Division 6—Trustees displace the guiding principle of trust account- 
ing that trustees must act impartially as between all the beneficiaries, 
not favouring one set at the expense of another? Does Division 6 
override that principle in the apportionment of burdens and gains 
as between income and corpus? Does the Division set aside the legal 
and equitable rules for administration of estates by trustees vis-d-vis 
the beneficiaries? And in the end does the income tax law result in 
a beneficiary being deemed to be presently entitled and taxable on 
an amount of ‘‘the net income of the trust estate’’ greater than the 
amount of ‘‘the income of the trust estate’’ to which he is in law and 
in fact presently entitled or, even, simply entitled whether presently 
or not? Board No. 3 has in effect answered the last question: Yes; 
but, it is submitted, the answer to each of the above questions is: No. 


Section 97 (1) reads: ‘‘Where any beneficiary is presently 
entitled to a share of the income of a trust estate and is not under any 
legal disability his assessable income shall include that share of the 
net income of the trust estate.’’ 


If a beneficiary is presently entitled to ‘‘a share of the income of 
a trust estate’’ does s. 97 (1) require that there shall be included in 
his assessable income the same proportionate share of ‘‘the net income 
of the trust estate’’ (as defined in s. 95) even though the ‘‘net income’”’ 
for tax accounting purposes is greater than ‘‘the income’’ for trust 
accounting purposes? In its simplest terms that was the question 
before the Board, and the Board answered it in the affirmative. As 
pointed out by a member, Mr. McCaffrey, there was no dispute that 
the taxpayer-beneficiary had the right to immediate payment of £6686, 
i.e. that she was ‘‘presently entitled’’ to two-ninths of the net profit 
as determined in the trust accounts after providing for the annuity 
of £50. Proceeding from that undisputed point, the members appear 
to have concentrated on the words ‘‘a share of the income’’ and ‘‘that 
share of the net income of the trust estate’’ to the exclusion of any 
further consideration of the effect of the words ‘‘presently entitled.’’ 
Towards a solution.—In F.C. of T. v. Whiting (1943), 68 C.L.R. 199, 
2 A.I.T.R. 421, Rich, J., had thought that the words ‘‘presently 
entitled’’ referred to a vested interest in possession as opposed to an 
interest in futuro. On the other hand, the Full Court, in allowing an 
appeal from the decision of Rich, J., held that a beneficiary is 
‘*presently entitled’’ only when he is entitled to immediate payment 
of a share of the income of a trust estate. To quote from the judgment 
of Latham, C.J., and Williams, J. (C.L.R. at pp. 215-6, A.I.T.R. at 
p. 433) :— 
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‘‘The words ‘presently entitled to a share of the income’ refer 
to a right to income ‘presently’ existing—i.e. a right of such a kind 
that a beneficiary may demand payment of the income from the 
trustee, or that, within the meaning of s. 19 of the Act, the trustee 
may properly re-invest, accumulate, capitalize, carry to any reserve, 
sinking fund or insurance fund however designated or otherwise deal 
with it as he directs or on his behalf. A beneficiary who has a vested 
right to income (as in this case) but who may never receive any pay- 
ment by reason of such right, is entitled to income, but cannot be said 
to be ‘presently entitled’ as distinct from merely ‘entitled’. Indeed, 
it is difficult to see how he can be entitled at all to income which must 
be applied in satisfaction of some prior claim: see Alhusen v. Whittell 
(1867), L.R. 4 Eq. 295.’ 

In the same case Starke, J., said (C.L.R. at p. 219, A.I.T.R. at 
p. 436) :-— 

**The sections do not look to the nature of the beneficiaries’ title 
to shares of the income whether they be vested or contingent, but to 
the right to receive income which is available in the hands of the 
trustees for payment to the beneficiaries.’’ 


Now it is not to be thought that any member of Board No. 3 would 
ignore the judicial interpretation of the words ‘‘ presently entitled’’ ; 
plainly the Board considered that those words were not in question in 
considering the application of s. 97 (1) to the case before them. But 
it is submitted that the real question posed by the instant case may be 
framed : If a beneficiary is presently entitled to a ‘‘share of the income 
of a trust estate’’ is he therefore ‘‘presently entitled’’ to the same 
proportionate share of ‘‘the net income of the trust estate’? In 
Tindal v. F.C. of T. (1946), 72 C.L.R. 608, 3 A.I.T.R. 299, the question 
arose whether under s. 97 the assessable income of a beneficiary 
includes the share of the net income of a trust estate independently 
of actual receipt of that income by the beneficiary, and Latham, C.J., 
said (C.L.R. at p. 619, A.I.T.R. at p. 303): ‘‘The inelusion of the 
income in the assessable income of the beneficiary is stated by s. 97 
to depend merely upon the right of the beneficiary to receive it—the 
fact that he is ‘presently entitled’.’’ (His Honour’s italics). In the 
same case the Chief Justice said (C.L.R. at p. 620, A.I.T.R. at 
p. 304) :— 

‘‘The condition of the operation of s. 97 is that the beneficiary 
should be presently entitled to a share of the income of the trust estate 
and not be under any legal disability. If this condition is satisfied, 
the result is that there is to be included in the assessable income ‘that 
share of the net income of the trust estate’, a phrase which must mean 
the share of the ‘net income’ to which the beneficiary is presently 
entitled, although the opening words of the section are ‘a share of the 
ineome’, not of ‘the net income’. It is therefore necessary to ascertain 
the net income of the trust estate in relation to any year in respect of 
which the question arises’’ (italics supplied). 


Whilst the judgment of Latham, C.J., was a dissenting one, His 
Honour’s dissent was based on a view of the facts in the case stated 
different from that taken by the other learned Justices, in whose 
opinions, it is submitted, there is nothing inconsistent with the Chief 
Justice’s views on the true construction of s. 97. Thus on the above 
views it is submitted that, even if the Board is right in the instant 
case in putting on the words ‘‘share’’ and ‘‘that share’’ the sense of 
a proportionate part, yet it was still necessary to consider whether the 
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beneficiary was ‘‘presently entitled’’ to the larger amount of £7900 
equal to a two-ninths proportionate part of ‘‘the net income of the 
trust estate’’ or whether she was ‘‘presently entitled’’ only to the 
smaller amount of £6686 equal to the same proportionate part of ‘‘the 
income of the trust estate,’’ bearing in mind that Division 6 ‘‘must 
be construed in the light of the general principles of law applicable 
to the administration by executors and trustees at law and in equity’’ 
(per Latham, C.J., and Williams, J., in Whiting’s Case, C.L.R. at 
p. 216, A.L.T.R. at p. 434). 


No part of “the net income” would escape tax.—It is submitted, 
contrary to the opinion of Mr. A. Fletcher, Chairman of Board No. 3, 
that on the above view it would not follow that no tax would be 
assessable on the excess (if any) of ‘‘the net income of a trust estate’’ 
over ‘‘the income of the trust estate.’’ As was said by Latham, C.J., 
in Tindal’s Case (C.L.R. at p. 619, A.I.T.R. at p. 303), ss. 97-99 pro- 
vide for the exaction of tax in respect of ‘‘the net income of a trust 
estate’’ where beneficiaries are presently entitled to it and where they 
are not so entitled, that is in all cases. Section 96 provides that, except 
as provided in the Act, a trustee shall not be liable as trustee to pay 
tax upon ‘‘the income of the trust estate’’—hence where beneficiaries 
are presently entitled to the whole of ‘‘the income of the trust estate’’ 
no liability in respect of ‘‘the income’’ can fall on the trustee, but if 
‘*the net income of the trust estate’’ exceeds ‘‘the income of the trust 
estate’’ (as in the instant case) then that excess is a part of ‘‘the net 
income of the trust estate’’ as to which s. 96 has no application. The 
interpretation of s. 97 by Latham, C.J., as cited above from Tindal’s 
Case can therefore, it is submitted, be naturally extended to s. 99 with 
the result that the trustee would be assessed and liable to pay tax on 
that excess, it being a part of ‘‘the net income of the trust estate.’’ 


Support from the previous Act.—Further support for the proposi- 
tion that s. 97 operates to include in a beneficiary’s assessable income 
only the amount of his ‘‘share of the net income of the trust estate’’ 
is to be found in Executor Trustee and Agency Co. of South Australia 
Ltd. v. F.C. of T. (Pearson’s Case) (1932), 48 C.L.R. 26, decided 
under s. 31 of the Assessment Act 1922-1929, which is the predecessor 
to Division 6 of the present Act. In that case the beneficial interest 
in trust property, as to three undivided one-sixth parts, stood limited 
in succession to tenants for life and remaindermen, and, as to the 
other three undivided one-sixth parts, stood vested in possession in 
remaindermen indefeasibly. The trustee, although empowered to 
lease realty, was not empowered by the will to take a premium. How- 
ever, during year ended 30 June 1928, the trustee obtained a court 
order that it should be authorised to take a premium on granting a 
lease of licensed premises ; the court’s order directed that the premium 
be treated by the trustee as rent under the lease paid in advance and 
be apportioned with interest thereon over the term of the lease. A 
premium of £3300 was in fact received prior to 30 June 1928 on the 
grant of a seven years’ lease. The premium of £3300 was assessable 
income under s. 16 (d) of the 1922-1928 Act (cf. s. 84 of the present 
Act). Under s. 31 of the 1922-1928 Act a trustee was taxable in 
respect of the income of the trust estate ‘‘to which no other person is 
presently entitled and in actual receipt thereof and liable as a tax- 
payer in respect thereof.’’ The Commissioner assessed the trustee on 
the sum of £3300. On a case stated it was held that the trustee was 
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assessable only on one-half of the premium, that being the part of the 
premium attributable to the interests of the three surviving life 
tenants, and that the trustee was not assessable on the other three 
undivided one-sixth parts because the remaindermen were indefeasibly 
entitled thereto. At p. 35, Gavan Duffy, C.J., and Starke, J., said: 
‘‘The order of the Supreme Court which authorized the lease directs 
that the sum of £3300 be treated by the trustee as rent under the 
lease paid in advance and apportioned with interest thereon over the 
term of the lease. It is the duty of the trustee to act upon this direc- 
tion. The tenant or tenants for life will thus take during the time of 
his or their tenancy for life the amount so apportioned.’’ At p. 36 
their Honours said: ‘‘The lease was for a term of seven years from 
19 April 1928, and these three daughters [the life tenants} were 
entitled to their share of the rent that accrued due between 1 July 
1927 and 30 June 1928. The trustee cannot therefore be assessed in 
respect of any rent or income arising from this lease accruing on and 
between 19 April 1928 and 30 June 1928. The right of each daughter 
to any further income or rent depends upon the duration of her life. 
Therefore, for the financial year 1928-1929, the daughters were not 
presently entitled to any further part of the premium or rent of 
£3300 and to this extent the trustee can be lawfully assessed to income 
tax.’’ 


In Pearson’s Case, supra, the income from the trust estate com- 
prised only income from property including a premium received from 
a lessee ; there was not, as in the case before Board No. 3, any income 
from the carrying on of a business. But it is thought that the judg- 
ments are illustrative of an underlying principle that provisions such 
as those in Division 6 must be applied in accordance with those legal 
and equitable rules upon which the actual rights of life tenant and 
remaindermen are adjusted. The decision in 12 C.T.B.R. Case 71 is a 
particular illustration of the view where there is a life tenant in an 
estate where the trustee carries on a grazing business. So also 
§ C.T.B.R. Case 16 shows that the law of apportionment as it applies 
to dividends on shares is not to be ignored under Division 6. 


Another approach: Trust accounts for graziers’ estates.—It seems 
consistent with the foregoing observations to consider the problem 
from another aspect, adopting as a text the dictum of Williams, J., in 
Tindal v. F.C. of T. (1946), 72 C.L.R. 608, at p. 632; 3 A.I.T.R. 299, 
at p. 313: ‘‘ Assessable income under the Act is therefore income which 
is actually derived or deemed to be derived by a taxpayer during a 
financial year. The taxable income is the assessable income less such 
sums as are allowed as deductions in that year. The share of the net 
income of a trust estate referred to in s. 97 is therefore a share of 
income derived by the trustees of the estate during a financial year. 
The section would require a life tenant presently entitled to income 
of a trust estate in specie to include in his assessable income the whole 
of the net income of the trust estate as defined by s. 95 less any sums 
which the trustees were entitled to retain out of this income under the 
trust instrument’’ (italics supplied). 


In Mr. McCaffrey’s reasons it is said: ‘‘The ascertainment of the 
net profit of the business appears to have been made on orthodox 
accountancy lines for the type of business conducted.’’ There is no 
indication in the reasons of any member of the Board as to what were 
the ‘‘accountancy lines’’ followed. However, it is assumed that live 
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stock was valued for trust accounting purposes at standard values 
based on probate values, that being the basis of valuation required by 
Re Bassett, [1934] N.Z.L.R. 690; Re Angas, [1906] S.A.L.R. 140; and 
Re Walker (1901), 1 S.R. (N.S.W.) 237. It is further assumed for 
the purposes of this note that the flock was maintained, whether out 
of natural increase or by purchases, as near as possible at the same 
number and same quality as at the date of testator’s death (Angas’ 
Case and Bassett’s Case). On the foregoing assumption the gross 
profit revealed by live stock working accounts would represent sub- 
stantially the excess of sales plus a value for rations over purchases 
made during an income year; if live stock on hand at the end of the 
year varied from the number at the beginning of the year there would 
be an unrealised profit equal to the standard value of the excess in 
numbers of closing over opening stock, or an unrealised loss equal to 
the standard value of any reduction in numbers of closing stock as 
compared with opening stock. Broadly speaking, such unrealised 
profits or losses apparently should be dealt with in the trust accounts 
through a suspense account; for this treatment reliance is placed on 
Re Porter (1931), 31 S.R. (N.S.W.) 115, where it was held that 
although surplus live stock on hand is profit which should be realised 
for the benefit of the life tenant, nevertheless a life tenant is entitled 
to be paid only such profits as are realised in cash. (For an informa- 
tive discussion of the accounting involved see ‘‘ Valuation of Livestock 
with Particular Reference to Deceased Estates,’’ a paper prepared by 
Mr. G. J. Dingle, F.C.A. (Aust.), for the 1954 Taxation Institute 
Convention. ) 


In Porter’s Case and in other like cases such as Thomas v. 
Thomas, [1939] Q.S.R. 301, the trustees were by the will directed ‘‘to 
pay’’ to the life tenant the rents and profits of the station property. 
It may be that this concept of ‘‘eash profit’’ does not necessarily 
apply where, for example, a will directs trustees to hold the residuary 
estate ‘‘upon trust as to the income thereof for the benefit of my wife 
during her life.’’ As was said by Dixon, J., in C. of T. (S.A.) v. 
Executor Trustee & Agency Co. of South Australia Ltd. (Carden’s 
Case) (1938), 63 C.L.R. 108, at p. 152, the practice of methods of 
estimating or computing in terms of money the results produced over 
an interval of time by the operations of business and the general 
recognition of the principles upon which they proceed are responsible 
in great measure for conceptions of income, profit and gain, so that 
the practice of those methods enters into the determination of what is 
income. In each case the enquiry should be whether the ‘‘cash’’ or 
‘‘earnings’’ basis of accounting is caleulated to give a substantially 
true reflex of the true income (Carden’s Case, at pp. 154, 157-8). In 
Bartham v. Union Trustee Co. of Australia Ltd. (1945), 72 C.L.R. 549 
(affirmed by the Privy Council (1948), 76 C.L.R. 492), it was held 
that income derived from the carrying on of a pastoral business upon 
which the company as executor was entitled to receive commission 
should be ascertained upon ordinary accounting principles, and the 
Court directed (72 C.L.R. at p. 574) that the amount of profit appear- 
ing from the live stock accounts, the gross amount arising from the 
sale of wool and any other proceeds of sale of produce should be 
credited and there should be debited the costs and expenses incurred 
for the working and managing of the station properties. In that case 
stock on hand at the beginning and end of each year were taken into 
live stock accounts at standard values. 
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Speaking of the ascertainment of the income of a pastoral busi- 
ness, Dixon, J., said, at p. 570 :— 

*‘The pastoral business of the estate must be considered as an 
entirety. Its capital, so far as it is not represented by fixed assets, is 
employed in the acquisition, production, feeding, care, maintenance 
and sale of live stock and of the products of live stock. It is recovered 
by the sale of cattle, sheep, wool, skins and hides and it is not material 
by the sale of which of these it is replaced. Until it is replaced, it is 
not possible to say what income has arisen from the business. I think 
that the gross returns from the pastoral business forming part of the 
estate cannot properly be described as income and it is only the net 
balance ascertained according to the usual and recognized principles 
of accounting that answers the description.’’ 


A little later on the same page His Honour said: ‘‘... to deter- 
mine what amount is detachable as income from the proceeds of a 
business, accounting periods are necessary. They are necessary, not 
because s. 17 [of the Trustee Companies Act 1928-1944 (Vic.)] says 
so, but because, in the case at all events of manufacturing and pro- 
ductive businesses, that is the way profit is ascertained, and the profit 
of the business is the income of the estate from that source.’’ 


Dismissing an appeal, the Privy Council observed (76 C.L.R. at 
p. 498) :— 

‘‘But, as appears from the statement already made of the method 
of accounting adopted by it, there is brought into the account as 
income any surplus on the live stock accounts which is reached, not 
by any cash receipts, but as the result of a calculation of numbers of 
live stock and an arbitrary though convenient valuation of them. No 
doubt is cast upon the propriety of this method of accounting, whether 
for tax purposes or as between the persons interested in the trust 
property.’’ 

Where the subject matter of a trust is a station property held 
upon active trusts for management it would seem that there is a trend 
in High Court decisions towards a view that the ascertainment of the 
income arising from the conduct of the business should ordinarily be 
made on an ‘‘earnings’’ as opposed to a ‘‘cash’’ basis of accounting 
(cf. Ritchie v. Trustees Executors and Agency Co. Ltd. (1951), 
84 C.L.R. 553, at pp. 583-4). 


Depreciation and administration expenses.—Was the trustee under 
the will in the case under comment entitled to retain anything by 
charging revenue account with depreciation in excess of that allow- 
able for tax purposes? No facts are given and apparently no argu- 
ment was addressed to the Board on this point. It appears, however, 
that for trust accounting purposes depreciation on station plant is a 
proper charge on revenue (Re McGaw (1904), 4 S.R. (N.S.W.) 591) 
but not depreciation on farm buildings (Re Leicester, [1947] N.Z.L.R. 
420) ; in general depreciation as properly determined by the trustee is 
a proper charge in determining the profits arising from a business 
(Re Crabtree (1912), 106 L.T. 49; Re Mitchell, [1955] V.L.R. 120). 


Were the expenses incurred by the trustee but not claimed as 
income tax deductions properly chargeable to income either in terms 
of the will or under the ordinary law? Again there are no facts nor, 
apparently, was there any argument on this point. But in 9 C.T.B.R. 
Case 24 expenses of administration which in that case were held not 
deductible under s. 51, were nevertheless held to be proper charges 


Supplement to The Australian Accountant—August, 1955 








Aveust 1955 





24 CurRRENT TAXATION 

















































to income account for trust purposes with the result that the life 
tenant was pro tanto not ‘‘presently entitled.’’ Irrespective of the 
correctness of the reasoning in Case 24, it is submitted that the Board’s 
decision allowing the claim was right and that that decision is now 
supported by the interpretation placed by the High Court in 
Whiting’s Case on the words ‘‘presently entitled.’’ 


The problem of the converse case.—The case under comment was 
one where ‘‘the net income of the trust estate’’ was greater than ‘‘the 
income of the trust estate.’’ In the writer’s submission denying the 
correctness of the Board’s decision, the excess of ‘‘the net income’’ 
over ‘‘the income’’ is assessable to the trustee under s. 99. What, 
however, is the position in the converse case, where ‘‘the net income’’ 
is less than ‘‘the income’’ because, for example, capital expenditure 
on bore sinking, which is allowable under s. 75 in calculating ‘‘the net 
income,’’ is charged to corpus in the trust accounts? In such a case 
‘‘the income’’ might be £1000 whereas ‘‘the net income’’ for tax 
purposes might be only £800. On both the reasoning of the Board in 
the instant case and on the writer’s different view, the trustee could 
not be assessed on the excess (£200) of ‘‘the income’’ over ‘‘the net 
income’’ assuming that there are beneficiaries presently entitled to 
the whole of ‘‘the income’”’ and that none is under any legal disability. 
Would the beneficiaries be assessable in respect of the £200? In the 
view that Division 6 provides an exclusive code for determining who 
shall bear tax on ‘‘the net income’’ of a trust estate, the answer to the 
foregoing question would seem to be that the £200 would not be assess- 
able income of the beneficiaries either of the year of income relevant 
to the calculation of ‘‘the net income’’ or of any later year in which 
the £200 might be actually received by the beneficiaries. But in 
F.C. of T. v. Belford (1952), 88 C.L.R. 589, 5 A.I.T.R. 392, three of 
the Justices were disposed to think that Division 6 is not an exclusive 
code, whilst the other two Justices thought it is; accordingly, it could 
be that the £200 would be assessable income of the beneficiaries in 
terms of s. 26 (b) as being ‘‘beneficial interests in income derived 
under any will... .’’ The year in which tax liability would arise 
would then be determined having regard to the facts of any case and 
to the provisions of s. 17 and of s. 19 concerning deemed derivation of 
income. 


The writer expresses no opinion on the difficult problem of avoid- 
ing double taxation on the same income; this aspect, in relation to 
grazing estates, was adverted to in 12 C.T.B.R. Case 71, at p. 620, by 
Mr. R. R. Gibson, then Chairman of Board No. 1 (cf. generally 
2 C.T.B.R. (N.S.) Case 38). 


Need for judicial decision.—F rom the point of view of interpretation 
of the law it is unfortunate that there was no appeal to the High 
Court from the Board’s decision in the present case, more particularly 
as the adjustments involved in reconciling ‘‘the income’’ on a trust 
accounting basis with ‘‘the net income’’ for tax purposes covered most 
of the problems that commonly arise. A High Court decision on such 
a case would do more than interpret the law, for it would very likely 
highlight the need for a thorough legislative revision of Division 6 
so as, in the words of Kitto, J., in Belford’s Case, ‘‘to produce a degree 
of harmony which the draftsman may well wish he had intended.’’ 


—[R.E.0’N.] 
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PROVISION FOR REFUNDS ON CONTAINERS 


A soft drinks manufacturing company delivered to retailers for 
sale bottled drinks in crates and required the retailers to pay deposits 
of 3s. per dozen bottles and 2s. per crate. The deposits were accounted 
for as trading receipts, and refunds to retailers were treated as trading 
expenses. Purchases of bottles and crates were debited to trading 
account, and stocks on hand at the factory were also brought into 
account. Beginning at 1 January 1949 a system was instituted of 
recording containers in circulation, and at 30 June 1949 the trading 
account was debited with £13,290 as ‘‘provision for cost of recovering 
bottles and crates in circulation,’’ and credited with stocks in circula- 
tion at valuation of £9010. In assessing the company the Commis- 
sioner disallowed as a deduction the sum of £13,290 and excluded from 
assessable income the sum of £9010. Held, confirming the assessment, 
the sum of £13,290 was not a loss or outgoing ‘‘incurred’’ at 30 June 
1949 within the meaning of s. 51 (1) (5 C.T.B.R. (N.S.) Case 17). 


WHETHER COMPANY “CARRYING ON A BUSINESS” 


Taxpayer company’s business was the treatment of slime dumps 
for the extraction of gold. It had dumps in two areas; by the end of 
1942 all the dumps in one area had been treated, whereupon the com- 
pany ceased mining operations and dismantled and stored its plant. 
After 1942 the company‘s only income was interest on Commonwealth 
Bonds. In December 1949 the directors were empowered to proceed 
with the realisation of all or any of the company’s assets, and a year 
later it was resolved to wind up the company. In the accounts for 
year ended 30 June 1950 an amount of £760 was written off as for 
plant scrapped. The company claimed that the sum of £760 was a 
‘*loss incurred in the year of income ...in carrying on...a business 
the income from which, if any, would be exempt income,’’ i.e. under 
s. 23 (q), and that the sum was therefore allowable under s. 77 against 
its income from interest. Held, the company was not ‘‘carrying on a 
business’’ the income from which would have been exempt income and 
accordingly no deduction was allowable under s. 77 (5 C.T.B.R. (N.S.) 
Case 20). 


COMPENSATION RECEIVED FOR CANCELLATION OF 
AGENCIES 


(a) Taxpayer company held numerous agencies and carried on 
business as manufacturers’ agent and wholesale electrical merchant 
of electrical goods. In 1937 taxpayer was appointed sole distributor 
in South Australia of certain products manufactured by the M. com- 
pany. The appointment was renewed from time to time, but was an 
agency at will in 1946 when M. company established its own dis- 
tributing organisation in that State. Thereafter taxpayer was merely 
one of a number of distributors of M.’s products. By an agreement 
dated 30 September 1946, the M. company agreed to the payment of 
£1750 by instalments to taxpayer as consideration for the termination 
of its sole agency. At the same time taxpayer agreed not to handle 
for a period of three years the products of M.’s competitors. Tax- 
payer’s purchases from the M. company immediately prior to the ter- 
mination of its sole agency represented 78% of its gross purchases, 
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and this decreased to 18% and 8.5% in the two succeeding years. Tax- 
payer, however, was, because of its other agencies, able to carry on 
business in South Australia. (b) In 1940, taxpayer and one other 
company made verbal arrangements with the O. company for the 
exclusive distributing rights for Victoria of certain products of the 
O. company. A special department was established and employees 
were specially trained by the taxpayer for the purposes of conducting 
this agency. In 1947, when the arrangement with the O. company 
was terminated, the agency with that ‘company represented 40% of 
the taxpayer’s business in Victoria. Taxpayer was then given the 
right to sell O. company products in competition with others, some 
of whom had been customers of taxpayer for O.’s products. The 
company paid taxpayer £3500 for loss of goodwill and other equitable 
rights. Taxpayer objected against the inclusion of an instalment of 
£500 paid under (a) and of the amount of £3500 paid under (b) in 
its assessment for the year ended 30 June 1948, on the ground that 
the sums were capital receipts. Held: As to (a) the amount of £500 
was assessable, being a receipt of a revenue nature, and as to (b) (Mr. 
R. A. Cotes dissenting) the amount of £3500 was similarly assessable, 
as the evidence showed it was a normal incident of the taxpayer’s 
business that its agencies might be terminated or modified (5 C.T.B.R. 


(N.S.) Case 23). 


PRIVATE COMPANY SUPERANNUATION SCHEME 


Whether contributions made to provide benefits for members as 
shareholders.—A private company instituted a superannuation 
scheme under which the company was to pay one-half of the premium 
for assurances effected and each member was to pay the remaining 
half, provided that the company might in its discretion pay more 
than one-half of any such premium. Of the company’s 42 employees 
17 were members of the scheme. In respect of 13 of the members, none 
of whom was a shareholder, the company paid one-half of a weekly 
premium of 10s. for each member ; the remaining four members owned 
all the issued shares—as to thirteen-fortieths each by A, B, and C, 
who were also directors, and as to one-fortieth by D, the factory 
manager ; all four worked as full-time employees in the business. In 
respect of D the company paid one-half of a weekly premium of £1; 
in respect of A, B, and C the company paid the whole of a weekly 
premium of £2 for each. The amount assured for each of the 17 mem- 
bers of the scheme was equal to between one and a half to two and a 
half years’ salary at the commencement of the scheme according to 
the ages of individual members. The Commissioner disallowed as a 
deduction the excess of the company’s contributions in respect of its 
four shareholders over the amount calculated at 5s. per week in respect 
of each of them. Held, no part of the company’s contributions was 
attributable to the provision of benefits or retiring allowances for A, 
B, C, or D as shareholders and accordingly no part of the contribu- 
tions could be disallowed under s. 66 (2)(c) (5 C.T.B.R. (N.S.) Case 
10). 

‘‘Tt is apparent in this case that, unlike many similar schemes 
where the employer is primarily concerned with the assured amount 
which will be payable on the retirement of the members of the scheme, 
this company was more concerned with the annual contribution it was 
to make. Being a relatively new and small company at the time the 
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scheme was established, this attitude appears reasonable, as does the 
fact that it was prepared to contribute a greater amount for its higher 
paid and more expert employees who carried the responsibilities of 
conducting the company’s business’’: per Board No. 2. 


TRUSTS FOR UNMARRIED MINORS 


Income applied by trustee in payment of s. 102 tax to be deducted 
in year of payment from net income in calculating amount liable to 
tax.—The problem of what happens where non-deductible outgoings 
are met by the trustee of a trust estate and are properly charged to 
income account in terms of the trust or in accord with the general law, 
has taken a novel turn with a decision by Board of Review No. 2. For 
some time, for example, the Commissioner disallowed claims for deduc- 
tions in trust estate returns of administration expenses, such as ac- 
countancy fees for the keeping of books and fees for preparing tax 
returns, where the trust funds are represented simply by income pro- 
ducing investments. Applying the reasoning in F.C. of T. v. Whiting 
(1943), 68 C.L.R. 199, 2 A.I.T.R. 421, it would seem that there is no 
beneficiary presently entitled to the extent of the part of the net 
income which has been properly applied in meeting non-allowable 
administration charges and, accordingly, the trustee would to that 
extent be assessable under s. 99. 

The decision by Board No. 2 concerned the application of 
s. 102 (1)(b) in a case where a settlor had created a trust in respect 
of shares and income therefrom in favour of his unmarried minor 
daughter. The Board held that the effect of s. 102 is to make certain 
income assessable to tax at a special rate where that income represents 
‘“so much of the net income’’ as is ‘‘payable to or accumulated for, or 
applicable for the benefit of,’’ an infant beneficiary, and in quantify- 
ing the amount of income so payable, etc., regard must be had to out- 
goings discharged by the trustee in accordance with the income tax 
law or the general law notwithstanding that such outgoings may not 
be deductible in determining the ‘‘net income’’ of the trust estate, 
provided that (Mr. R. A. Cotes contra) if funds, such as aceumula- 
tions of prior years, exist which may properly be applied (having 
regard both to the general law and to the terms of the trust) in meet- 
ing expenses or liabilities on income account, then to the extent that 
those funds are so available the income received by the trustee in any 
particular year is ‘‘payable to...or applicable for the benefit of’’ 
the beneficiary (5 C.T.B.R. (N.S.) Case 13). 


The facts of the above case were as follows: A trustee was re- 
quired under a deed of settlement to hold certain shares in trust, and 
to apply the income therefrom for the benefit of the settlor’s daughter ; 
income not so applied was to be accumulated and the accumulations 
might be resorted to in future years. At all material times the bene- 
ficiary was a minor and unmarried. For the year ended 30 June 1947 
the trustee received a net income of £82; in the same year the trustee 
paid £102 tax assessed to him as trustee in respect of earlier years. 
The net income of £82 was applied pro tanto in paying the tax of £102, 
the balance being met out of accumulated income of prior years. For 
the year ended 30 June 1948 the trustee received a net income of £112, 
out of which he paid in that income year a further £93 tax assessed 
to him as trustee; the balance of £19 was accumulated for the settlor’s 
daughter. In making assessments pursuant to s. 102 upon the trustee 
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for each of the years ended 30 June 1947 and 1948 the Commissioner 
treated the whole of the net income of £82 and £112 respectively as 
being the amounts to be taken into account, for purposes of calculating 
the tax payable, in terms of s. 102 (2)(c). The trustee objected that, 
for purposes of the calculation, tax actually paid in each income year 
had to be deducted from the net income to determine what represented 
‘*so much of the net income’’ as was ‘‘payable to or accumulated for, 
or applicable for the benefit of’’ the child. It was thus argued that 
for the year ended 30 June 1947 there was no amount payable to, etc., 
the infant daughter so that s. 102 had no application in that year; 
on the other hand it was said that for the year ended 30 June 1948 
the only amount in respect of which a s. 102 assessment could be made 
was the sum of £19 (net income of £112 less tax paid £93). As has 
already been noted, this claim was upheld in principle, a majority of 
the Board taking the view in effect that income tax should first be 
met out of accumulations (if any) of earlier years. 


Both the Commissioner and the taxpayer have lodged notice of 
appeal to the High Court. 


BUSINESS’ RETURNS MUST BE ON EARNINGS BASIS 


The first partnership return of income derived by a transport and 
carrying business for the year ended 30 June 1947 had annexed to it 
a profit and loss account but no balance sheet. The profit and loss 
account showed as a credit an amount described as ‘‘Income A/c 
(receipts from cartage).’’ The major debit items were for petrol, oil 
and grease, tyres, etc., repairs, licences, wages and depreciation. On 
the basis of the return thus lodged the Commissioner issued an assess- 
ment to a partner on 17 June 1948; less than three years later, on 
9 February 1951, an amended assessment was, issued increasing the 
partner’s share of the partnership net income which had been re- 
calculated after taking into account sundry debtors and creditors as 
at 30 June 1947. There was no evidence that the debts were difficult 
to collect or were unlikely to be collected. The partnership did not 
have any trading stock. Held: (i) an accruals and not a cash receipts 
basis of accounting was the appropriate basis on which to determine 
the income of the partnership business; (ii) full and true disclosure 
of all the material facts necessary for taxpayer’s assessment had not 
been made so that, as there had been an avoidance of tax, the amended 
assessment was authorised by s. 170 (2) (5 C.T.B.R. (N.S.) Case 15). 


LOSS ON SALE OF PLANT PURCHASED WITH BUSINESS 


In September 1950 taxpayer, a pharmaceutical chemist, pur- 
chased a fruit and grocery business for £1800 with a view to closing 
down that business so that a chemist’s shop might be opened on the 
premises. The price of £1800 included about £1100 for a large 
refrigerator counter which, according to the evidence, it was con- 
sidered could be put into one of two proposed new shops and sold, 
together with a lease, for about £1500 plus a premium for the lease. 
The two proposed shops were to come from conversion of a house 
property which taxpayer had bought in May 1949; however, the 
necessary building permit could not be obtained and so the hoped 
for conversion did not take place. Taxpayer and her husband, who 
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was a barrister, and her accountant all gave evidence that the pur- 
chase of the refrigerator was made with a profit-making motive. In 
her 1950-51 return it was shown as trading stock on hand, with a 
noting that it had been bought ‘‘for resale.’’ The refrigerator was 
sold in September 1951 for £515, the sale having taken place before 
the 1950/51 return was lodged. In her 1951/52 return taxpayer 
claimed under s. 52 a deduction of the loss incurred. Held, on the 
evidence, the refrigerator had been acquired for the purpose of profit- 
mores ‘id sale so that the loss was deductible (5 C.T.B.R. (N.S.) 
ase 26). 


‘*The three witnesses, however, were all of the professional class, 
a barrister, a chemist and a public accountant and the taxpayer and 
her husband—who was the dominant personality—were insistent that 
when acquiring the premises they considered and took into account 
that the assets, not required in the business, could be resold at a profit 
or used for profit-making. The public accountant’s evidence was that 
he had been so informed before the purchase had been completed. 
In the light of the evidence of such reputable citizens, there is no 
alternative but to uphold in principle the taxpayer’s claim. I agree 
with Mr. Antcliff that the amount to be allowed is £635’’: per Mr. A. 
Fletcher. 


FOOD FOR BRITAIN PARCELS 


A company carrying on business as a shoe manufacturer claimed 


a deduction of sums expended in sending ‘‘Food for Britain’’ parcels 
for distribution to employees of specific shoe manufacturing firms in 
England. The cost of the parcels was £905, towards which taxpayer 
company’s employees contributed £174. Executives of the taxpayer 
company visited England shortly after the close of the relevant year 
for the purpose of obtaining technical information in connexion with 
its own manufacturing operations. It was claimed that the parcels 
had been sent preparatory to that visit. Held, the company had failed 
to prove that the expenditure had been incurred other than out of a 
spirit of benevolence and accordingly no deduction was allowable 
(5 C.T.B.R. (N.S.) Case 19). 


DESTROYING AND LOPPING OF TREES ON BUSINESS SITE 


A company expended £184 in cutting down and removing trees 
from the front grounds of its office premises and a further £56 in 
lopping trees at the rear of the premises. The trees in the front 
grounds were a source of damage to neighbouring buildings as well 
as to the company’s own building. Held: (i) the sum of £184 was 
capital expenditure in effecting an improvement, but (ii) the sum of 
£56 was deductible as being in the nature of maintenance expenditure 
(5 C.T.B.R. (N.S.) Case 9). 


RETIRING ALLOWANCE TO MANAGING DIRECTOR OF 
PRIVATE COMPANY 


Taxpayer, a private company, claimed a deduction of £5000 paid 
in 1949 as a retiring allowance to T., its managing director, who held 
all the ordinary issued capital; the preference capital was held by an 
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oversea company. Taxpayer company was formed in 1941, when it 
took over from the oversea company a contract with the P.M.G.’s 
Department to manufacture and install a carrier cable telephone 
service. T. had exceptional qualifications in electrical science, and 
under his direction the company established and built up from scratch 
under wartime difficulties an organisation which successfully carried 
out the contract in its highly specialised field. The company later 
secured certain defence contracts, but by 1945 its future was uncertain 
as it had not the capital or research facilities to enable it to meet post- 
war competition from companies of international standing. Following 
upon earlier suggestions, T. formed a new company in 1949 which took 
over responsibility for the research and manufacturing processes of 
taxpayer company, which was appointed selling agent for the new 
company. T.’s remuneration from taxpayer company had been £3000 
per annum. The Commissioner at first wholly disallowed the com- 
pany’s claim under s. 78 (1)(c) for a deduction of the sum of £5000; 
but prior to the hearing by a Board the Commissioner allowed a 
deduction of £3000, and applying s. 109 treated the balance of £2000 
as a dividend. Held, the whole of the £5000 retiring allowance was 
deductible under s. 78 (1)(¢) and, as in the circumstances that sum 
did not exceed a reasonable amount, it was not a case in which s. 109 
should be applied (5 C.T.B.R. (N.S.) Case 22). 


‘The Commissioner, through his representative at the hearing, 
did not challenge the commendable nature of the taxpayer’s service 
with the taxpayer company, nor did he call evidence to show that 
having regard to that service and the number of years over which it 
was performed the payment was excessive. He argued, mainly, that 
the Board should regard with reserve the payment of £5000 (or at 
least £2000 of it) because T. was a preponderating shareholder in the 
taxpayer company. Or perhaps, put another way, that T., had he 
not been a shareholder, would have only been paid £3000 (the amount 
allowed by the Commissioner) and that the amount over and above 
£3000 was only paid to him because he was a shareholder. Now it 
seems patent that the mere holding of shares (even if such shares 
constitute the major part of the issued capital) by the recipient of a 
retiring allowance paid by a private company is not of itself sufficient 
to damn the whole or any portion of such allowance as being unreason- 
able in amount for the purposes of s. 109. It is one of the conditions 
precedent for the operation of s. 109 against a private company that 
the remuneration or retiring allowance should have been paid to a 
shareholder or director and therefore, it seems to me, that once the 
shareholding factor brings the section into operation one has to look 
past the fact that shares in the paying company are held by the 
recipient in determining reasonable quantum’’: per Mr. J. L. Burke. 


EXPENDITURE TO RETAIN OR REGAIN AGENCY 
APPOINTMENT 


In terms of an agreement made in 1934 taxpayer had the sole 
distribution agency in Western Australia of an English company. 
The agency was the major part, but not the whole, of taxpayer’s 
business. A clause of the agreement provided that it should continue 
in force until cancelled according to its terms or that it might be 
terminated by either party giving the other specified notice; another 
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clause provided that the English company might in certain specified 
circumstances cancel the agreement by written notice. In 1938 the 
English company incorporated an Australian subsidiary company 
through whom taxpayer thereafter ordered his supplies, which were 
shipped direct to him by the English company. Early in 1950 the 
Australian subsidiary purported to withdraw taxpayer’s franchise 
and thereafter he received no further supplies. Having received legal 
advice that the Australian subsidiary had ‘no right to cancel the 1934 
agreement and that that agreement still stood until it was terminated 
or cancelled by the English parent company, taxpayer proceeded to 
England in June 1950 to induce the English company to honour its 
obligations, but his efforts were unsuccessful. On a claim for deduc- 
tion of his oversea travelling expenses—Held: The expenditure was 
of a capital nature and was not deductible (5 C.T.B.R. (N.S.) Case 2). 


‘*Having considered all the facts before me, I have concluded 
that the expenditure in question was not ‘incurred in the course of 
and for the purpose of exploiting’ his rights as a distributor of the 
company’s products in the course of carrying on his business but 
rather was undertaken to preserve or establish the ‘profit-yielding 
subject’ which he contended before the Board he still had a right to 
or, alternatively, was to regain or replace an asset or advantage 
which he had lost (see Taylor, J., in F.C. of T. v. Duro Travel Goods 
Pty. Ltd. (1953), 87 C.L.R. 524; 5 A.LT.R. 492.’’ Per Mr. W. M. 
Owen. 


PRIVATE COMPANY IN LIQUIDATION 


Calculation of additional tax prior to income year ended 30 June 
1952.—The following decision deals with the calculation under s. 104 
of Division 7 tax on private companies in liquidation for years of 
income ended 30 June 1951 and prior thereto. 


At 30 June 1950 a private company in liquidation was hopelessly 
insolvent, it being apparent that the creditors could not expect more 
than 2s. in the £. Nevertheless, for the year ended 30 June 1950, 
there was an ‘‘undistributed amount’’ of £385 in terms of Division 7 
of Part III of the 1936-1950 Assessment Act. In respect of that 
amount the Commissioner assessed the company to Division 7 tax in 
terms of s. 104 of the Act in the view that s. 47 had no application to 
a s. 104 notional dividend. Held (Messrs. J. L. Burke and A. C. 
Leslie, Mr. F. C. Bock dissenting): Effect must be given to s. 47 in 
applying s. 104, with the result that ‘‘the aggregate additional 
amount of tax... payable by its shareholders if the company had... 
paid the undistributed amount as a dividend to the shareholders ...’’ 
was nil because, on the facts, if the liquidator could have paid the 
undistributed amount to the shareholders, that amount would in 
their hands have represented a non-taxable return of paid-up capital, 
as the amount would not in terms of s. 47 (1) be deemed to be a 
dividend. Per Mr. F. C. Bock: Although s. 47 must be given effect 
in caleulating tax under s. 104, yet on the facts the relevant amount 
had merely swollen the funds available to creditors so that it had 
not been and could not be properly applied to replace a loss of 
paid-up capital so as not to be a deemed dividend under s. 47 (5 
C.T.B.R. (N.S.) Case 18). 
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PARTNERSHIP CHANGES WHERE BUSINESS CONDUCTED 
ON LEASEHOLD PREMISES 


Although the following case arose under the provisions of the 
1936-1948 Assessment Act relating to leases, it is thought that the 
reasoning of the members of the Board supports the general pro- 
position that the present provisions have no application to an assign- 
ment of a share in a partnership where a lease of business premises 
is a partnership asset. 


A brewery was the head-lessee of a hotel, which it had sub- 
leased, assumably, for the whole of its twenty-year term, less one 
day. The freeholder C at a material time (who was also the con- 
temporary sub-lessee, and thus entitled to possession of the premises) 
carried on the business in partnership with another, B, in whose name 
was the licensed victualler’s licence. The freeholder C sold to the 
taxpayer (i) the freehold, (ii) his interest in the sub-lease, and (iii) 
his one-half share or interest in the partnership. Thereafter, the 
taxpayer and the other partner B carried on the business in partner- 
ship until 30 June 1947, when the taxpayer purchased all B’s interest 
in the partnership business and received a transfer of the licensed 
victualler’s licence. In December 1947 the taxpayer sold the business, 
including the sub-lease, goodwill and licence, but excluding the free- 
hold. As part of the realised price he apportioned a net £960 to the 
sub-lease, goodwill and licence. Soon afterwards, in the same income 
year, he disposed of the freehold. The evidence established that the 
taxpayer’s purpose in engaging in the above series of transactions 
was, ultimately, to sell a lease of the premises. The £960 was included 
in taxpayer’s assessable income under s. 84 (1). Taxpayer claimed a 
deduction under s. 85 (1)(b) of the Assessment Act 1936-1948 in 
respect of certain amounts paid by him first in acquiring C’s interest 
in the partnership with B and subsequently in buying out B’s interest 
in the partnership with taxpayer. Held, disallowing the claim, the 
acquisition by taxpayer first of C’s interest in the partnership of C 
and B and later of B’s interest in the partnership of B and the tax- 
payer did not result in a surrender to taxpayer of goodwill or licence 
within the meaning of s. 85 (1)(b), because that provision is con- 
cerned with the entirety of ownership and not with the vesting of an 
undivided fractional share in a lease, goodwill or licence (5 C.T.B.R. 
(N.S.) Case 7). 


‘‘Our view is that the taxpayer’s claim fails. We think that the 
word ‘surrender’, as applied to a lease, licence or goodwill in 
s. 85 (1)(b) is not intended to cover the vesting of an undivided 
fractional share therein, such as occurs on the assignment of a share 
in a partnership the assets of which may include the designated items. 
Just as in the case of ss. 36 and 59, we think that s. 85 (1)(b) is 
directed at the entirety of ownership (Rose v. Federal Commissioner 
of Taxation (1951), 84 C.L.R. 118; 5 A.I.T.R. 197). The interest of 
a partner is an equitable chose in action, freely assignable (Anning v. 
Anning (1907), 4 C.L.R. 1049, at p. 1075, per Isaacs, J., and at 
p. 1077, per Higgins, J.), and it is only that with which he can deal. 
Thus he can neither assign nor surrender the entirety of ownership 
of any of the partnership assets to another (cf. Re Rayleigh Stadium, 
[1954] 2 All E.R. 283).’’ Per Messrs. J. F. McCaffrey and H. H. 
Antcliff. 
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1955-1956 BUDGET 

The Federal Treasurer, Sir Arthur Fadden, who brought down 
the 1955 Budget on 24 August, found no scope for reductions in tax 
rates for the 1955-1956 financial year. The 1955-1956 rates of income 
tax both for individuals and companies will be the same as for 
1954-1955. Further, he thought the time was not opportune to adopt 
the recommendations of the Hulme Committee on depreciation allow- 
ances (see Current Taxation, July 1955 issue). The Budget speech 
did not foreshadow any changes either in sales tax or pay-roll tax. 


No tax concessions.—The Treasurer said that the Budget for this 
year not only calls for no increase of spending power in the private 
sector of the economy, but that it offers no scope for reductions in 
rates of taxation or other concessions which would involve a reduction 
of revenue in this financial year. Sir Arthur Fadden continued :— 

**In any case, even if tax reductions were possible, it would not 
be in the best interests of the economy under prevailing economic 
conditions to make them. Tax reductions would add to current spend- 
ing power and there is already a spending boom in progress. 

‘*Similarly, tax concessions of certain kinds would give a further 
stimulus to investment which is already making demands upon avail- 
able labour and materials greater than can be fulfilled.’’ 

Time not right for depreciation changes.—Dealing specifically with 
depreciation allowances the Treasurer said :— 

**It is primarily from this standpoint that the Government has 
had to consider the question of allowances for depreciation under the 
income tax law. 

‘*Following the Budget last year, the Commonwealth Committee 
on Rates of Depreciation under the chairmanship of the Honourable 
Member for Petrie, Mr. Hulme, was appointed to study this question. 
In the course of the year the committee produced a most able report 
containing recommendations which, I believe, have gained a very 
wide measure of support. 

‘‘These recommendations propose solutions for a number of the 
main issues in this very difficult field and the Government has con- 
sidered them with a view to adoption in this year’s Budget. 
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‘‘Apart, however, from the technical merits of the proposals, 
which are considerable, the Government has had to consider the 
possible impact upon the economy of a major move on depreciation at 
this juncture. This can, of course, be done without implying any 
criticism of the proposals which have, indeed, the merit of combining 
in a skilful way a number of diverse requirements. 

‘One of the dominating facts confronting us is that the rate of 
expenditure on plant, machinery, and buildings is already running 
so high as to overstrain the resources of the economy. I have already 
pointed out that total expenditure on capital equipment in 1954-55 
was £108m or 15 per cent greater than in the year before. 

‘*Within that total, expenditure on general capital equipment, 
other than motor vehicles and buildings, was £22m greater than the 
year before and £51lm greater than the year before that. Expenditure 
on motor vehicles, a considerable proportion of which would come 
under the proposals, was £46m greater than the year before. Expen- 
diture on commercial and industrial buildings was £20m or 25 per 
eent higher than the previous year. 

‘‘The cost of the proposals, in terms of revenue foregone, would 
be considerable—it is estimated to be something approaching £40m 
a year on current levels of investment and rates of taxation. Although 
the main revenue effect would not be felt until some time later, the 
economie impact of the proposals would be immediate in so far as 
investors and the business world generally would be able to anticipate 
the benefits of a change amounting to a very large tax reduction of a 
special character. 

‘‘The question of timing therefore assumes a very great import- 
ance and if, as is clearly evident, investment in plant, buildings, and 
the like is at present running at levels too high for general stability, 
the wisest course is to defer action at this time.’’ 


Revenue estimates.—The appendix to the printed copy of the 
Treasurer’s speech included the following notes :— 


Sales tax: Sales tax is expected to yield £106,000,000 in 1955-56, 
a rise of £5,554,000 as compared with actual collections last year. The 
estimate allows for the full year cost of the sales tax concessions in 
the 1954-55 Budget. These concessions were estimated to cost 
£9,892,000 in 1954-55 and £12,822,000 in a full year. 

The estimate of sales tax collections in 1955-56 is based, for the 
most part, on the assumption that sales of those goods subject to the 
tax will continue to increase during 1955-56 at about the same rate 
as in the previous 12 months. Because of import restrictions, however, 
a repetition of the spectacular increase which occurred in 1954-55 in 
sales of motor vehicles is not expected. 

Income tax: Last year income tax collections from individuals 
amounted to £361,425,000 or £32,624,000 less than in 1953-54. The 
fall in collections last year was due primarily to the tax reductions 
granted in the 1954-55 Budget (estimated to cost £23,200,000 in 
1954-55) and to decline in farm incomes. The fall would have been 
even greater but for the continued increase in the level of non-farm 
incomes and in the proportion of assessments issued by 30 June 1955. 

In 1955-56, income tax receipts from individuals will be affected 
adversely by the further decline in farm incomes during 1954-55, by 
reduced collections from arrears and by the full year effect of last 
year’s tax reductions which will cost £8,300,000 more in 1955-56 than 
in 1954-55. On the other hand, with the increase in the labour force 


Supplement to The Australian Accountant—September 1955 





SEPTEMBER 1955 CuRRENT TAXATION 35 





and with increased average earnings, a substantial increase seems 
likely this year in total wages and salaries and this should result in a 
considerable increase in pay-as-you-earn instalment collections during 
1955-56. Collections in 1955-56 should be assisted also by the in- 
crease which occurred in business and professional incomes in 
1954-55—the income year upon which assessments for the current 
year will be based. 

After taking these various factors into aecount, collections from 
income tax on individuals are estimated at £390m in 1955-56 or 
£28,575,000 more than last year. 

Income tax collections from companies in any year depend largely 
on the level of company incomes in the previous year. There is reason 
to believe that a considerable increase occurred in 1954-55 in the 
incomes of companies both in the wholesale and retail trade and in 
secondary industry generally. Although collections from arrears are 
expected to be smaller than last year, it is estimated that income tax 
collections from companies will increase by £15,509,000 in 1955-56. 


Pay-roll tax: Pay-roll tax collections are estimated at £46,500,000 
in 1955-56 or £5,045,000 more than last year. This increase is based 
on the expectation that in 1955-56 total employment will continue to 
expand and that, with higher average earnings, a substantial increase 
will oceur in the total wages and salaries bill. The estimate allows for 
the full year effect in 1955-56 of raising, as from 1 September 1954, 
the annual exemption for pay-roll tax from £4160 to £6240. 


PROFIT ON INVESTMENTS BY FINANCE COMPANY 


From its incorporation in 1935 until 1939 taxpayer, a finance 
company, derived its income mainly from a cash order business. 
Because it had sustained heavy losses and because of restrictions 
caused by the war the company from 1939 (when the Board was 
reconstituted) curtailed its cash order business and invested its sur- 
plus funds in war loans and on low-interest deposits at short call. 
In 1941 the company, acting on the recommendation of a new mana- 
ger, who became managing director in 1947, decided to enter the hire 
purchase business as soon as practicable ; in the interim it invested its 
surplus funds in industrial stocks chosen with due regard to security 
and income yield. The switch from cash orders to hire purchase was 
completed in 1946. By 1942 the company had acquired shares to a 
value of £40,000 in 44 companies, and by 1944 it had increased its 
shareholding to £58,000 in 61 companies. The minutes of directors’ 
meetings recorded that each particular parcel of shares was pur- 
chased as an investment. From 1945 to 1950 taxpayer had the follow- 
ing transactions in the course of realising its shareholdings to finance 
its expanding hire-purchase business. 


Number of Shares and Bonds Sold 
Transactions Cost price Sale price Profit 
9 £24,640 £24,665 £25 
28 58,267 63,833 5,566 
18 14,743 23,665 8,922 
21 15,404 27,572 12,168 
8 9,589 19,693 10,104 
2 724 1,490 766 


Supplement to The Australian Accountant—September 1955 





















CURRENT TAXATION SEPTEMBER 1955 





36 





The evidence of the managing director was that all shares had been 
acquired as investments and not as an operation of business or for 
profit-making. Taxpayer had claimed in 1937 a realised loss of £3628 
on shares it had acquired as part of the assets of a business taken 
over by it. Held: The profit realised on sale of shares did not arise 
from a separate identifiable business of dealing in shares nor did it 
arise from property acquired for profit-making by sale or from any 
profit-making undertaking or scheme; the profit arose from realisa- 
tion of the company’s investments and was thus of a capital nature 
not subject to tax (5 C.T.B.R. (N.S.) Case 33). 

‘In the ease of Punjab Co-operative Bank Lid. v. Income Taz 
Commissioner (Lahore), [1940] A.C. 1055, the ratio of the decision 
appears to be that the realisation of securities in order to provide 
funds for general banking business was a ‘normal step in carrying 
on the bank’s business’, whilst the finding of the High Court in the 
ease of the insurance company [Colonial Mutual Life Assurance 
Society Lid. v. Federal Commissioner of Taxation (1946), 73 C.L.R. 
604; 3 A.I.T.R. 450] rested on the fact that it is part and parcel of 
the business of an insurance company to ‘switch’ its investments in 
order to maintain an effective interest yield. Neither of these features 
is present in the instant case. The investment in shares is marked by 
two phases: (1) a phase of investment, and (2) a phase of realisa- 
tion, and before and after the period covered by the investment and 
realisation there is almost a complete absence of share transactions. 
Although the company has described its business as that of a financier, 
it is clear from the evidence that its main business was at first the 
writing of cash orders and then, in line with a change of policy, the 
carrying on of hire purchase financing. It is clear that share invest- 
ment as such is not a peculiar characteristic of the conduct of either 
of these classes of business. Accordingly I am of opinion that the 
principle to be found in the banking and insurance cases is not 
applicable in the case of the taxpayer company’’: per Mr. J. L. Burke. 

An appeal lodged by the Commissioner to the High Court was 
later withdrawn. 


SUM RECEIVED BY GARAGE PROPRIETOR FOR 
GOING “ONE-BRAND” 


Taxpayer, a garage owner, agreed to buy and sell exclusively the 
products of an oil company for a period of five years. In considera- 
tion, the oil company agreed to pay £1900 forthwith and £400 in 23 
years. In the event of taxpayer wishing to sell or lease the premises, 
the oil company had the option to buy or lease at the price or rental 
offered by a bona fide purchaser or lessee. Held: The dominant 
features of the agreement were the restraint upon taxpayer’s right 
to trade as it pleased and the option to buy or lease the premises, 
and the consideration received for the surrender of those rights con- 
stituted a non-assessable capital receipt (1.7. Case 772 (1953), 
19 8. Af. T.C. 301). 

Delivering the judgment of the Cape Income Tax Special Court, 
the learned President said :— 

‘*When examined in the light of the above stated considerations, 
the true effect of the contract may be thus summarized. Whereas, 
prior to the contract, appellant had the right to trade and deal with 
its property as it pleased, that unrestricted right was, for a con- 
sideration of £1900, voluntarily cut down by appellant when it 


Supplement to The Australian A tant—September 1955 
















SEPTEMBER 1955 CURRENT TAXATION 87 





executed the contract. Whereas, prior to the contract, appellant 
could, in addition to selling its property to whom it pleased, deal in 
such brands of petroleum products as it desired and could—at any 
rate in theory—sell them at such prices as it thought fit, all those 
rights were, for the period, and on the terms, of the contract, 
surrendered by appellant to the oil company in return for a considera- 
tion of £1900. 

‘The rights thus surrendered by appellant formed part of its 
eapital assets. An incorporeal—a right—vested in the taxpayer is 
just as much one of his assets as is his corporeal property. The right 
to deal, as it thought right, in all brands of petroleum products, and 
the right to sell its property to whom it pleased, formed no part of 
appellant’s income-producing operations, but constituted part of 
appellant’s machinery for producing income (cf. New State Areas 
Ltd. v. Commissioner for Inland Revenue, 14 8. Af. T. C., at p. 170). 
Those rights—to use the words of Lord MacMillan in van den Berghs 
Lid. v. Clark, 19 T.C. (H.L.), at p. 481—related to the whole struc- 
ture of appellant’s profit-making apparatus. The assets comprised 
in these rights were not, it is true, surrendered by appellant for ever. 
At the termination of the contract they will revert to appellant, who 
will then be reinvested with its unfettered rights of trading and 
dealing with its own property. We are, however, as already pointed 
out, concerned with incorporeals; and it is inherent in the nature of 
a legal right that it may be surrendered for an agreed period. That 
is precisely what has occurred in the present case. Appellant has 
undertaken, for the duration of the contract and to the extent set 
out earlier in this judgment, not to exercise the rights which it pre- 
viously enjoyed to deal as it pleased with the oil company’s trade 
rivals and to sell its property to whom it wished. To adapt the 
language of the often-cited case of Glenboig Union Fireclay Co. Ltd. 
v. Commissioner of Inland Revenue, 12 T.C. 427, appellant agreed, 
for the duration of the contract, to sterilize those rights. As explained 
earlier, it is in return for this sterilization that the consideration of 
£1900 mentioned in clause 5 of the contract is payable. 

‘In the light of the foregoing considerations, the sum of £1500 
in issue in the present appeal must, in the Court’s view, be regarded 
as a capital receipt. The £1500 was received by appellant as portion 
of the consideration payable for the capital rights surrendered by it 
as explained above ; and, as such, the £1500 cannot rightly be allocated 
to revenue account.’’ 


SHARES OF NO PAR VALUE 


The following letter has been received from Mr. D. E. Richards, 
Taxation Secretary of Mercantile and General Reinsurance Co. Ltd., 
London :— 

‘‘The note on shares of no par value which appeared in your 
March issue was of great interest. What little experience I have had 
of this type of share has been iv Canadian investments, which reflect 
its great popularity in that market. Unfortunately, in the United 
States no par value shares are losing ground, since the transfer tax 
assumes them all to have a par value of $100. Your speculation as to 
subdivision is there an everyday practice. 

‘¢ As you so rightly observe, Mr. Salter is correct in assuming that 
such a transaction would not be accompanied by any liability for 
taxation, whereas the issue of bonus shares satisfied by the capitalisa- 
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tion of profits constitutes a dividend within the meaning of s. 6 (1). 
To all intents the results otherwise achieved are the same, except 
that in the case of the no par value share subdivision the whole of 
the profits are still available for distribution. An increase in the 
number of no par value shares is much more akin to the splitting of 
shares into those of a smaller denomination, which, preaumably, could 
be done without disturbing the sleep of the Australian Commissioner. 
The introduction of a bill to permit the issue of shares of no par value 
could, therefore, provide a suitable oppurtunity of amending the 
system of taxing bonus shares now in force.’’ 


PROFITS ON SALES OF SHARES 


‘Taxpayer was a full-time director of X Pty. Ltd. operating a 
country general store. At 30 June 1940 he had invested in ten com- 
panies a total of £7642, including £5189 in X Pty. Ltd. There was 
no movement in his share holdings until 1944. Between 1944 and 
1950 there were the following transactions: 




















Year Purchases Sales Profit on Total 
Com- Amount Com- Sale Shares Invest- 
panies panies price Sold ment 
1944 2 £4,300 £11,942 
1945 2 2,103 14,045 
1946 8 7,887 1 £587 £287 21,632 
1947 12 14,108 (a) 5 2,102 520 24,594 
6 12,957 3,393 
1948 12 7,445 2 1,438 445 31,046 
1949 5 5,064 (a) 1 37 26 34,438 
2 1,774 113 
1950 7 11,279 1 2,558 1,195 44,354 





The profits realised in 1947 and in 1949 on shares held by taxpayer 
since 1940 and marked (a) above were treated by the Commissioner 
as capital gains. However, the Commissioner assessed the remaining 
profits from realisations of shares which generally the taxpayer had 
held from one to two years as assessable income. In evidence taxpayer 
said his every purchase of shares’ was for investment purposes and 
that no purchase was made as part of a business of dealing in shares 
or for the purpose of profit-making by sale. Taxpayer said that in 
some cases he bought on information given him by executives or by 
others interested in the company whose shares he acquired; in other 
eases he relied on his own judgment and in one or two instances he 
acted on his broker’s advice. He sold sometimes because of informa- 
tion which led him to fear a loss of capital and on other occasions 
because he wanted to put his money into other shares which attracted 
him. Held: On the evidence the profit arising from the sales of shares 
did not arise from the carrying on of a share dealing business and 
such profit arose from shares acquired for investment purposes and 
not for profit-making by sale (5 C.T.B.R. (N.S.) Case 30). 


‘*An examination of the purchase and sale of shares made by the 
taxpayer over the years ended 30 June 1944 to 1950 inclusive indi- 
cates that the taxpayer, although he disposed of parcels of shares 
from 1946 to 1950, was, over the period 1944 to 1950, steadily increas- 
ing the net amount of capital invested in shares and, whilst he made 
substantial profits on the sale of certain parcels of shares, the sales 
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themselves are not substantial in number when considered either in 
isolation or in relation to the purchases made during the same period. 
...1t will be observed that the year 1947 is the only year in which 
there were sales of any consequence and the sales had their counter- 
part in unusual buying activity. 


‘On the evidence before the Board there was nothing, in my 
opinion, which would justify a finding that the taxpayer was carry- 
ing on a separate and identifiable business as a dealer in shares 
during the period mentioned. By some standards his purchase of 
shares may have been considerable, by other standards it would not 
be abnormal, but in any event I have reached the conclusion that the 
profit arising from the sales of the shares which is in question did 
not arise from the carrying on by the taxpayer of a share dealing 
business and that the first submission made on behalf of the Com- 
missioner fails. 


‘Although I have dealt with the submissions in the order in 
which they were put by the Commissioner’s representative I gather 
from the manner in which they were presented that the Commis- 
sioner’s main reliance is upon s. 26 (a). Now as to the submission 
based on the provisions of this section the taxpayer is entitled to 
succeed if the Board accepts his evidence as to the reason for acqui- 
sition of the shares in question unless there is evidence before the 
Board which, despite the taxpayer’s sworn evidence, would justify 
the Board imputing a profit-making motive to the taxpayer at the 
time when the shares in question were acquired. I have reached the 
conclusion that the taxpayer’s evidence should be accepted and that 
the Board should hold that the taxpayer acquired the shares in the 
process of a normal investment of capital. Although the taxpayer 
was able to realise a profit, and a substantial profit, when disposing 
of some of the shares, there were cases where the profit is quite 
inconsequential. In any event the realisation of profit cannot be the 
test for there must surely be many genuine investors who have 
realised a profit when disposing of their investments (either in shares 
or other property) for one cause or another. The possibility that the 
value of one’s investment in shares will rise or fall is an obvious 
incident of share investment and the fact that a person is able on 
occasions to realise a profit on a genuine investment cannot of itself 
be sufficient reason for the application of the provisions of s. 26 (a). 
Conversely, the taxpayer who is an investor and who for one reason 
or another has had to dispose of his investment on a falling market 
is not entitled to avail himself of the relieving provisions of s. 52 
merely because he sold at a loss. The number of shares sold by the 
taxpayer when considered in relation to his total shareholdings was 
not great. Although some shares were not held for any great length 
of time the reasons given by the taxpayer for acquisition and disposal, 
and which I accept, are consistent only with investment. On the 
evidence and giving due weight to any inferences which should be 
drawn from the facts (that is, apart altogether from the sworn 
evidence of the taxpayer) I am prepared to find that the shares dis- 
posed of by the taxpayer during the years of income ended 30 June 
1946 to 1950 inclusive, the profit on the sale of which has been in- 
eluded in the taxpayer’s assessable income for each of the years in 
question, were shares which had been acquired by the taxpayer for 
investment purposes and not for the purpose of profit-making by 
sale’’: per Mr. J. L. Burke. 
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IMPROVEMENTS MADE BY LESSEE 


Written consent of lessor must be in existence when improvements 
made.—Taxpayer applied for and was granted a five-year lease of 
business premises from January 1947. The landlord knew that tax- 
payer intended making improvements to the premises and the plans 
were approved by it in December 1947 when the landlord informed 
taxpayer, verbally, that he could proceed. The improvements were 
completed in May 1948. In May 1949 the landlord wrote informing 
taxpayer that it had consented to the improvements before the work 
began. The improvements were not subject to tenant rights. The 
Commissioner disallowed a deduction claimed under s. 88 (2)(c) of 
the part of the expenditure apportioned to year ended 30 June 1948. 
Held: There was no writing in existence when the improvements were 
made and, accordingly, they were not ‘‘made with the written con- 
sent of the lessor’’ in terms of s. 88 (2)(c) (Stone v. Federal Com- 
missioner of Taxation (1954), 6 A.I.T.R. (in preparation) ). 

*‘In the taxpayer’s objection as originally entered, there was a 
suggestion that the minutes of the landlord’s Finance Committee and 
Board of Directors could be taken as the ‘written consent’ of the 
landlord. This was not pressed in the argument addressed to me, and 
I think that it is untenable. I take it that the ‘written consent’ 
required by the section is not, necessarily, a formal document, but I 
think that in substance, if not in form, it should record the lessor’s 
‘voluntary agreement to or acquiescence in what [the tenant] pro- 
poses or desires’ to do (see Shorter Oxford English Dictionary)’’: 
per Napier, C.J. 


PROFIT ON SALE OF TUGBOAT BY TRAWLING COMPANY 


Taxpayer company’s main activity had been trawling for fish 
and retailing the catch in shops owned by it. During 1948 and 1949 
taxpayer sold its trawling fleet and shops. In February 1949 H., the 
managing director and principal shareholder of taxpayer, purchased 
for £2500 in his individual capacity a tugboat jointly with M., a 
business associate. It was the intention of the parties to operate the 
tug in lighterage and towage business. For financial reasons H. and 
M. agreed that the tug should actually be bought and used by tax- 
payer company in a joint venture with M. After spending £1110 on 
reconditioning the vessel, but before putting it into commission, the 
joint owners agreed to accept in January 1950 an offer of £9000 for 
the sale of the tug. The Commissioner claimed the taxpayer’s share 
of the profit, £2695, was assessable income either under s. 25 (1) as 
profit from the company’s trading activities, or under s. 26 (a). 
Held: The evidence showed taxpayer’s share of proceeds was a capital 
profit (5 C.T.B.R. (N.S.) Case 31). 


SALVAGE OF SHIP AND CARGO 


A syndicate of fishermen was formed in August 1949 to tender 
for the purchase of the hull of a ship which had run aground; the 
syndicate’s tender of £950 was successful. A few days later the 
syndicate purchased the cargo for £945, The syndicators commenced 
salvage operations immediately so as to lighten the ship and thus 
refloat it. Heavy seas broke the back of the ship and attempts to 
refloat it were abandoned. The operations of the syndicate were then 
confined to salvaging cargo and ship’s gear. Taxpayer objected 
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against inclusion in his assessment of £976 as his share of the net 
proceeds on the grounds that the surplus was a capital profit. 
Held: The profit derived was assessable income as the evidence 
showed it resulted from the carrying on or carrying out of a profit- 
making undertaking or scheme (5 C.T.B.R. (N.S.) Case 34). 


INCOME TAX NOT A FACTOR IN FIXING DAMAGES 


Of recent years a number of decisions have been given by the 
courts of England, Australia, New Zealand, and Canada vn the 
question whether in fixing the amount of damages payable for per- 
sonal injuries, any reduction should be made for the income tax 
which the person injured would have paid on his earnings. In all 
the countries mentioned the weight of authority is to the effect that 
no such reduction should be made. This principle has now been 
extended by the Court of Appeal in England to the determination 
of the amount of compensation payable for business disturbance by 
an acquiring authority—West Suffolk County Council v. W. Rought 
Litd., [1955] 2 All E.R. 337. 

In that case, premises occupied by a manufacturing company 
were acquired by a local authority under a compulsory purchase 
order. The company was unable to find other suitable premises until 
some nine months later, and, in its claim for compensation in respect 
of the compulsory acquisition, the company claimed, among other 
things, compensation for disturbance based on loss of business profits 
in respect of specific contracts which it was unable to fulfil by reason 
of the temporary interruption of its manufacturing operations. The 
local authority contended that, in assessing the amount to be awarded 
in respect of this, there should be deducted an amount to represent 
the income tax which the company would have paid in respect of 
these profits if it had earned them. Held: The company was entitled 
to be put, so far as money could do it, in the same position as if the 
land had not been taken from it, and no deduction was to be made 
on the ground that the profits would or might have been liable to be 
brought into charge to tax, because the question of the tax liability 
of the company in respect of its trading profits was a question be- 
tween the company and the Crown with which the local authority 
was not concerned. 


COSTS INCURRED BY OWNER IN EVICTING HEAD LESSEE 
OF RENT-PRODUCING PROPERTY 


In January 1950 taxpayer contracted to buy a rent-producing 
property. The purchase was completed in March 1950. It was a term 
of the contract that the sale was made subject to existing tenancies 
and, in particular, subject to a lease over the whole property such 
lease being due to expire in April 1950. The annual rental reserved 
by the lease was £741 but the lessee was receiving approximately 
£2200 per annum from a number of sub-lessees. Upon expiration of 
the term of the lease on 13 April 1950, the lessee held over under 
protection of landlord and tenant legislation and taxpayer was 
obliged to take proceedings against the lessee in accordance with that 
legislation. The matter was settled out of court upon the taxpayer 
agreeing to purchase certain furniture and the lessee agreeing to 
hand over on 24 July 1950. Taxpayer claimed a deduction of £166 
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legal expenses incurred in connexion with his eviction proceedings 
against the lessee. Held: The expenditure was of a capital nature 
(5 C.T.B.R. (N.S.) Case 25), 


PROFIT ON SALE BY ARCHITECT OF HOUSE BUILT BY HIM 


Taxpayer, an architect, purchased a large block of land in 1938 
in suburb Y and forthwith obtained approval for a subdivision. In 
1940 he bought further land in suburb Z and built his home there; 
in the same year portion of the land at Y was sold. In October 1948 
taxpayer commenced to build a four-bedroom house on the land at Y, 
having changed earlier plans for a two-bedroom house there. The 
house was completed in January 1950 and was sold vacant possession 
in the following month. A bank loan secured on the Y land and 
obtained to finance the building was repaid from the proceeds of sale. 
On objection to inclusion as assessable income of the profit made on 
sale of the house at Y—Held (Mr. F. C. Bock dissenting): The 
evidence did not discharge the onus on the taxpayer of proving that 
when the land was purchased and the building undertaken he did 
not have profit by sale as his dominant purpose (5 C.T.B.R. (N.S.) 
Case 28). 


COMPULSORY ACQUISITION OF PLANT HELD NOT “A SALE” 


Section 17 of the U.K. Income Taz Act 1945 provides for a 
balancing allowance or balancing charge ‘‘where machinery or plant 
is sold.’’ In terms of the Transport Act 1947 (England), the property 


in taxpayer’s railway wagons was vested in the Transport Com- 
missioner and taxpayer received compensation for that compulsory 
acquisition. The compensation received was higher than the written- 
down value of the wagons for income tax purposes, and taxpayer was 
assessed to a balancing charge of £29,021, representing recovered 
depreciation, on the basis that the compulsory acquisition of the 
wagons was a ‘‘sale’’ of plant within the meaning of s. 17 (1) (a) of 
the English Income Tax Act 1945. Held (Lord Morton of Henryton 
dissenting): The word ‘‘sold’’ in its ordinary meaning connoted 
mutual assent and wagons compulsorily acquired were not ‘‘sold’’ 
within the ordinary meaning of that word; there was nothing in the 
context of s. 17 of the Income Tax Act 1945 sufficient to displace the 
ordinary meaning of the word ‘‘sold’’ and, accordingly, the section 
did not apply to the compulsory acquisition and the balancing charge 
ought not to have been made (Kirkness v. John Hudson & Co. Lid., 
[1955] 2 All E.R. 345). 

‘*My Lords, in my opinion, the taxpayer’s wagons were not sold, 
and it would be a grave misuse of language to say that they were 
sold. To say of a man who has had his property taken from him 
against his will and been awarded compensation in the settlement of 
which he has had no voice, to say of such a man that he has sold his 
property appears to me to be as far from the truth as to say of a man 
who has been deprived of his property without compensation that he 
has given it away. Alike in the ordinary use of language and in its 
legal concept, a sale connotes the mutual assent of two parties’’: per 
Viscount Simonds, at p. 348. 

The above decision has no application under s. 59 of the Income 
Tax Assessment Act, which deals with property ‘‘disposed of, lost or 
destroyed’’: Henty House Pty. Ltd. v. Federal Commissioner of 
Taxation (1953), 5 A.I.T.R. 557. Nevertheless, the decision may be 
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useful in considering other provisions of the Act such as s. 26 (a), 
the first limb of which deals with profit arising from the sale of 
property acquired for profit making by sale. 


PARTNERSHIPS 


Persons “in receipt of income jointly.”—Having regard to the defi- 
nition of ‘‘partnership’’ in s. 6 as meaning an association of persons 
carrying on business as partners or in receipt of income jointly, a 
majority of Board No. 3 held in 5 C.T.B.R. (N.S.) Case 44 that a 
husband and wife were entitled to be assessed on a partnership basis 
even though it was not found that a partnership, in a strictly legal 
sense, subsisted between the parties. In that case it was found that 
jointly owned moneys were used in financing a business venture to 
which both husband and wife actively devoted their labour; the bank 
account was in the joint names and each had power to operate singly 
on the account. Although the parties’ course of conduct was not such 
as to indicate to third parties that the business was not solely the 
husband’s, a majority of the Board held that the spouses were ‘‘in 
receipt of income jointly’’ for purposes of the Assessment Act. The 
members comprising the majority expressed the view that English tax 
eases on partnerships, being founded on the ordinary legal concept of 
partnership, should be only sparingly applied in Australia in view 
of the far wider meaning given by definition in the Assessment Act 
to ‘‘partnership.”’ 
The cases decided by the Board were as follows :— 


Upon dissolution of a partnership on 31 March 1949 taxpayer 
took over the garage section of the business at a value of £4363. 
His one-third share in the total partnership assets was agreed at 
£2100 so that he had to find a balance of £2263. This sum was 
financed by a loan of £900 from the parents of taxpayer’s wife, by 
proceeds of about £1000 from the sale of a house jointly owned by 
taxpayer and his wife, and by bank overdraft in their joint names. 
All business takings and expenses were met out of the joint. bank 
account. When taxpayer went to his solicitor in April 1949 to have 
the documents of purchase drawn up, his wife asked her husband to 
substitute their son for her as his partner; as the son was a minor the 
solicitor drew up the documents in taxpayer’s sole name and taxpayer 
omitted to tell his wife until some months later, when the solicitor 
said it was too late to alter the documents to include the wife’s name. 
In April 1950 the freehold of the garage was purchased in the joint 
names with moneys from the joint account from which the wife’s 
parents were also repaid. Taxpayer concentrated on the mechanical 
side of the workshop while his wife attended to petrol sales and 
general business matters. The wife furnished her personal returns 
for 1949 and 1950 showing wages received as an employee of her 
husband. When the accountant was preparing the 1950 business 
return she told him that she and her husband were partners. In 
September 1950 a formal partnership agreement was signed and a 
partnership return was furnished. The Commissioner assessed tax- 
payer as a sole trader for year ended 30 June 1950. Held (Mr. A. 
Fletcher dissenting): On the facts the business was that of the 
husband and wife jointly, the profits were theirs jointly, and they 
were in receipt of the business income jointly, and accordingly they 
should be assessed on a partnership basis (5 C.T.B.R. (N.S.) Case 
43). 
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Upon their marriage in 1935 taxpayer’s wife closed her separate 
savings bank account and deposited the balance therein in her 
husband’s account. Part of her later earnings were also paid into 
the husband’s account as were part of his earnings. In 1940 the 
account was closed and re-opened as a joint account. In 1943 the 
husband, a skilful tradesman, invented a tool and plant for its manu- 
facture was acquired with funds from the joint account; at first 
manufacture proceeded in a room of the home, moved out to a back- 
yard workshop, and later to a workshop erected on land bought in 
the joint names. Throughout the years the wife attended to such 
business details as ordering materials, rendering statements, banking 
receipts (which were paid into the joint account) and keeping 
records. She prepared her husband’s 1944 and 1945 income tax 
returns, claiming in each a deduction of £48 wages for herself. The 
1946 return was prepared by an accountant who, upon being in- 
structed by husband and wife that they were partners, suggested 
that it would be simpler if the wife were to be paid wages; this 
advice was accepted and thereafter wages were paid to her. In 1950 
the parties sought other advice on the partnership question as a result 
of which a partnership agreement was executed in December 1950 
reciting that they had been equal partners since 1943. On review 
of the Commissioner’s decision disallowing the partnership for year 
ended 30 June 1950 it was argued that there was in fact a partner- 
ship for that year or, alternatively, that the spouses were throughout 
that year in receipt of income jointly within the defined meaning of 
partnership. Held (Mr. A. Fletcher dissenting): The spouses were, 
within the meaning of ‘‘partnership’’ as defined in s. 6, in receipt 
of income jointly and accordingly they should be assessed on a 
partnership basis (5 C.T.B.R. (N.S.) Case 44). 


FUNDS FOR BENEFITS TO PERSONS ON WAR SERVICE 


By proclamation notified in Commonwealth Gazette No. 23 of 
26 May 1955, the Governor-General has declared that 30 June 1956 
should be substituted for 30 June next following the termination of 
the ‘‘present war’’ for the purposes of s. 10244 of the Assessment 
Act. That section applies to moneys paid to trustees of funds pro- 
viding benefits to persons who were on war service. These were funds 
to which civilians who remained in business paid part of the proceeds 
thereof for distribution to persons engaged on war service but who 
normally carried on a similar business. Under s. 10244 (d) amounts 
held by the trustees as part of the funds on 30 June next following 
termination of the war were to be taxed in the trustee’s hands; 
paragraph (d), however, empowers the substitution of a later date 
by proclamation. 30 June 1956 has now been proclaimed as the 
substituted date. 


PROFIT BY SYNDICATE ON SECOND MORTGAGE 


In 1936, a syndicate, formed for the purpose, acquired for an 
outlay of £8234 a second mortgage securing a sum of £16,684 then 
owing by a mortgagor company. The interest return on the outlay 
was over 12% per annum. Of the eleven members of the syndicate, 
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five were also shareholders in the company and six were not. Tax- 
payer, a solicitor and non-shareholder, subscribed £500 for a 5/81st 
share in the syndicate. Taxpayer was aware in 1936 that the company 
was then emerging from its earlier difficulties. The difference between 
the £16,684 owing and the outlay of £8234, namely £8450, was 
eredited in the syndicate’s books in a ‘‘Deferred Profit on Equity 
Suspense Account.’’ The mortgagor paid the syndicate regular 
monthly amounts sufficient to meet interest and to reduce the prin- 
cipal. Each year the syndicate transferred to income account part 
of the ‘‘Deferred Profit’’ equal to the proportion of the excess of 
receipts in the year over interest applicable to the year that the sum 
of £8450 bore to the sum of £16,684, and distributions were regularly 
made from income account to the syndicators. In 1949 the mortgagor 
redeemed the mortgage. The Commissioner included in taxpayer’s 
assessable income his share of the then realised ‘‘Deferred Profit.’’ 
Held: The evidence was insufficient to prove that the assessment was 
excessive (5 C.T.B.R. (N.S.) Case 32). 

‘* Whilst it may well be that members of the syndicate who were 
also members of the company, which owned the building, had a strong 
and compelling motive in assisting to acquire the second mortgage, 
the same did not apply to the taxpayer herein, the sum total of whose 
risk was £500. This outlay involved the possibility of obtaining 
approximately £1000 in return therefor and, in the meantime, ensured 
a high interest return of a little over 12% thereon. The prima facie 
indications, at least, are that in joining the syndicate he embarked 
upon what might fairly be described as a speculative venture and, 
within the meaning of s. 26 (a), a profit-making undertaking or 
scheme. The evidence is not sufficient to rebut any such intention 
but it is only fair to add that the deceased’s legal personal represen- 
tative was faced with considerable difficulty in this regard as the 
taxpayer and the managers of the syndicate are all dead, and a con- 
siderable time has elapsed since the syndicate was formed’’. per Mr. 
H. H. Antcliff. 

An appeal to the High Court from the Board’s decision was later 
withdrawn by the taxpayer. 


LAND BOUGHT IN ONE BLOCK WITH INTENTION OF 
SELLING PORTION 


Method of ascertaining cost of lots sold—Taxpayer company was 
incorporated in January 1953 to purchase a property. On the date 
of incorporation it was minuted that the purchase was ‘‘with the 
intention that the company subdivide the land and sell several of the 
allotments and raise sufficient finance to enable it to retain at least 
one allotment as a cheap permanent investment.’’ Within four 
months of incorporation the company had subdivided the land into 
nine lots and had sold eight. The remaining lot was retained by the 
company and leased for five years. The cost of the whole property 
was £33,113. Expenditure on the eight lots sold was a further £1185, 
making a total expenditure of £34,298. The eight lots sold realised 
£34,280 so that the remaining lot stood at a net cost of £18 to the 
eompany. The Commissioner calculated the cost of the eight lots sold 
by apportioning the total cost of the nine lots bought in one block 
on the basis of the Government valuation of the lots and he thus 
arrived at a profit of £2683 which he treated as income under s. 79 (c) 
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of the New Zealand Act (cf. s. 26 (a) of the Australian Act). 
Held: (1) taxpayer had derived a profit from the carrying out of 
a scheme entered into or devised for the purpose of making a profit, 
its purpose or intention being clearly shown by the entry in the 
minute book; and further, such profit was derived from the sale of 
real property (the eight lots sold) which was acquired for the purpose 
of sale; (2)(a) the land was, by definition in s. 11 (1) of the 1951 
amendment, ‘‘trading stock’’ and although there was no statutory 
provision prescribing the method of ascertaining the cost price of the 
lots sold yet the Commissioner had authority under s. 13 of the 1923 
Act to determine such cost in order to give full efficacy to s. 10 of 
the 1951 amendment provided his determination was based on reason- 
able grounds or by reasonable methods; (b) in any event, the quantum 
of profit was a question of fact in respect of which the procedure for 
objection was that contained in s. 24 of the 1923 Act and the question 
could not be dealt with in the present proceedings which were by way 
of case stated under s. 35 of the Act (Bedford Investments Ltd. v. 
Internal Revenue Commissioner (1955), 6 A.I.T.R. (in preparation) ). 

‘*Mr. Joel argues that the dominant purpose was the retention 
of lot 9 as an investment and that it is only this dominant or final 
purpose and not the intermediate purpose that can be considered. 
I do not think this argument is sound. What by virtue of the section 
is included in assessable income is profits or gains derived from sale 
of real property (here lots 1-8 inclusive) if the property (again lots 
1-8 inclusive) was acquired for the purpose of selling. ‘The property’ 
when last used in the passage mentioned must to my mind mean the 
same property as that from which the profit or gain has been derived 
by means of sale’’: per McGregor, J. 


DEDUCTION TO EMPLOYEE OF COSTS OF UNIFORM 


Meaning of expenditure of “private or domestic nature.”—It was a 
condition of a marine steward’s employment to wear in the course of 
his employment a uniform and at his own expense to maintain it in 
a clean state. He wore the uniform when on duty at sea and at no 
time did he wear it for his own personal requirements as when on 
leave ashore. On a claim for a deduction of cost of maintenance and 
replacements—Held, allowing the claim: The expenses claimed were 
not to any extent payments of a capital, private, or domestic nature 
(5 C.T.B.R. (N.S.) Case 50). 

In their joint reasons Messrs. W. M. Owen and A. P. Webb 
said :— 

‘The words ‘private or domestic’ appearing in s. 51 we take to 
be used in their ordinary natural signification and not in any technical 
sense. Without attempting an exhaustive definition of either variety 
of expenditure, losses or outgoings of a private nature we take to 
mean here losses or outgoings relating solely to the person incurring 
them as an individual member of society where that society is the 
society of human beings, e.g. travelling expenses incurred by a person 
to and from his place of employment (see particularly 12 C.T.B.R. 
Case 34). Losses or outgoings of a domestic nature we take to mean 
here losses or outgoings which relate solely to the house, home, or 
family organisation of the person incurring them, e.g. expenses paid 
by a person to a domestic to enable the former to carry on his or 
her own employment (10 C.T.B.R. Case 45). 
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‘*Applying these tests to the payments under consideration it is 
our opinion that those payments were not to any extent payments of 
a private or domestic nature. To our minds the evidence shows that 
the expenses were incurred solely in relation to the taxpayer’s status 
as a worker, not as a member of a society of human beings, nor in 
relation to anything which we take to be included within the word 
‘domestic’. The wearing and maintenance of the taxpayer’s uniform 
in the circumstances described above was as much a part of his duties 
as a marine *steward as any of the manual tasks he was called upon 
to perform from time to time at sea or in harbour.’’ 


Discharging the burden of proof.—On a claim by a taxpayer em- 
ployed as a ladies’ hairdresser for a deduction of the cost of replace- 
ments of her white cape, uniform, and shoes the only evidence 
tendered was a letter from her employer stating in substance that the 
expenses were desirable from the employer’s viewpoint but that so 
far as the taxpayer was concerned the provision of the items of 
apparel was not indispensable. Held: Taxpayer had failed to dis- 
charge the onus on her of proving the assessment was excessive 
(5 C.T.B.R. (N.S.) Case 51). 


‘“The first difficulty with which the taxpayer is faced is that no 
evidence was given to the Board to the effect that the expenses were 
in fact incurred. Whilst the claim does appear from the taxpayer’s 
return in such a way that one could reasonably suppose that the 
expenses were in fact incurred, no evidence was given to the Board 
of this. The second difficulty which faces the taxpayer is that the 
only evidence before the Board upon the question of whether or not 
these expenses were incurred in gaining or producing assessable in- 
come is that contained in the letter from her employer dated 13 April 
1953, referred to above. In substance what her employer says is that 
the expenses, assuming that they were incurred by the taxpayer, were 
desirable in so far as its own interests were concerned but that so far 
as the taxpayer was concerned the provision of those items of apparel 
was not indispensable. The third obstacle which faces the taxpayer 
is the lack of any evidence upon the question of whether or not these 
items of clothing were either wholly or in part used for private or 
domestic purposes’’: per Board No. 2. 


ENFORCEMENT OF FOREIGN REVENUE LAWS 


In Government of India v. Taylor, [1955] 1 All E.R. 292, the 
House of Lords held that it is a well recognised rule of English law, 
applying equally in relation to the revenue laws of a member State 
of the British Commonwealth as to those of a foreign country, that 
the courts of England do not enforce the revenue laws of another 
country. This decision affirmed the decision of the Court of Appeal 
reported as Re Delhi Electric Supply and Traction Co. Ltd., [1953] 
2 All E.R. 1452, noted in Current Taxation, November 1954, p. 69. 
After the Indian Government had purchased the company’s under- 
taking, the company went into voluntary liquidation, the purchase 
moneys having been remitted to the company in England. Under 
Indian law, the company was assessed to capital profits tax but the 
liquidator of the company rejected the Indian Government’s claim 
in the winding up. The decision of the House of Lords upheld the 
liquidator’s action. 
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APPROPRIATION OF PAYMENTS AS BETWEEN PRINCIPAL 
AND INTEREST 


Taxpayer’s husband, a partner in a firm, died on 19 October 
1946 and a balance sheet prepared as at that date showed the 
deceased’s capital account as £21,850. But, there being disagreement 
as to the total value of the deceased’s share, the matter was referred 
to arbitration and the value of the share was finally fixed in July 
1949 at £30,328. Shortly after deceased’s death the surviving senior 
partner had arranged that the firm would pay to taxpayer, who had 
no other means of support, £8 per week pending payment of the net 
value of deceased’s share. Payments so made totalled £1022. State- 
ments prepared in terms of the agreement for arbitration by the 
partnership showed that payment of part of the principal together 
with interest to date was made to the estate on 12 August 1949, the 
balance of principal with interest thereon being paid in February 
1950. In the calculation of interest due at 12 August 1949 there was 
set off against a gross debit of £3210 for interest, interest on advances 
including the £1022 paid to taxpayer. The net amount of interest 
then paid was £2907 which together with £400 interest paid on final 
settlement in February 1950 aggregated £3307 which the Commis- 
sioner included in taxpayer’s assessment for year ended 30 June 
1950. Taxpayer claimed that the sums totalling £1022 should be 
treated as advances on account of interest in the years such sums 
were received and that she should be assessed accordingly. Held, 
confirming the assessment: The acceptance by the taxpayer of the 
final accounting as between herself and the partnership upon the 
basis that the advances were on account of capital concluded the case 
against her (5 C.T.B.R. (N.S.) Case 35). 





LOSS ON LAND ACQUIRED AS BUSINESS SITE 


Taxpayer and his brother jointly purchased in July 1946 land 
in a city area for the purpose of erecting thereon a cold storage and 
ice-making works. In applying under war-time controls for consent 
to the purchase, it was stated that the land was required by the 
partners for their own business site. A company was to be formed to 
acquire the land from the partnership and establish the business; 
the partners agreed with a trustee for the proposed company to sell 
the land to the company for shares and cash. The company was 
formed and a prospectus issued, but permission to build on the land 
was withdrawn. Thereupon, subscription moneys were refunded and 
the partnership sold the land in October 1947 at a loss. On objection 
against the disallowance of taxpayer’s share of the loss—Held: 
Assessment confirmed (5 C.T.B.R. (N.S.) Case 27). 


**In all probability, the partners had in mind the formation of 
a company to carry on the business when they were formulating their 
plans at the outset of the venture but this was, it is considered, for 
the purposes of consolidating or improving their investment in the 
venture together with the advantages gained by the additional capital 
so made available and the limitation of their liability. Having fully 
considered the evidence submitted to the Board it is not considered 
that the loss is allowable as a deduction under s. 52 of the Act’’: 
per Messrs. Owen and Webb. 
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LIFE ASSURANCE POLICIES EFFECTED BY TRUST ESTATES 


In the case of a trust for a minor, the income of which is not 
subject to tax under s. 102, a convenient form of investment of sur- 
plus trust income is the securing of a policy of assurance on the life 
of the beneficiary. It is considered, however, that a premium on such 
a policy is not an allowable deduction under s. 82H in calculating 
‘‘the net income of the trust estate’’ under s. 95, where such income 
is assessable against the trustee under s. 99, i.e., ‘“where there is no 
beneficiary presently entitled to any part of the income of [the] 
trust estate.’’ 

Section 82H refers to premiums ‘‘for insurance on the life of... 
the taxpayer or his spouse or child.’’ Even where the trustee happens 
to be a parent of the beneficiary, it is considered that s. 82H does not 
apply to grant the trust estate a deduction of the premium, because 
the concessional deduction is personal to the parent and not to him 
in his representative capacity as trustee. However this may be, s. 95 
by its terms denies a deduction of such premiums. That section de- 
fines ‘‘the net income of a trust estate’’ as being ‘‘the total assessable 
income of the trust estate... less all allowable deductions, except the 
concessional deductions ...’’ It follows that if the trustee is ‘‘liable 
to pay tax on the net income of the trust estate’’ under s. 99, the 
amount of that net income cannot be reduced by the amount of a life 
assurance premium or any other concessional deduction. 

It is also considered that s. 101 cannot be invoked in the above 
circumstances, because it could not be said with truth that the invest- 
ment of trust moneys in a life assurance policy represents the appli- 
eation of trust income for the immediate benefit of a specified bene- 
ficiary. The policy is the property of the trust estate, and the pre- 
miums are investments of trust income. In the above class of trust, 
the beneficiary is usually only contingently entitled to the capital and 
accumulations, and it will depend on some future event whether or 
not he will succeed to the assets of the trust, including the life policy. 

On the other hand, if the trustees—acting under a discretion 
granted by the trust instrument—actually paid, say, £200 each year 
to the beneficiary, then, it is believed, s. 101 would apply to that 
series of payments. Section 101 provides, inter alia, that where a 
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trustee has a discretion (either under the general law or under the 
trust instrument) to pay income of a trust estate to a specified bene- 
ficiary, the latter is deemed, for the purposes of Division 6, to be 
presently entitled to the amount so paid to him. The beneficiary 
could then take out a policy on his own life for a sum calling for an 
annual premium of £200. The effect of such a transaction is believed 
to be:— 

(a) The income of the trust estate assessable in the hands of 
the trustees under s. 99 would be reduced by £200. 

(b) The sum of £200 paid to the beneficiary would be sepa- 

rately assessable to the trustee under s. 98, which provides 
that where a beneficiary is presently entitled but is under 
a legal disability, the trustee is to be assessed on the 
beneficiary’s share of the net income of the estate as if it 
were the income of an individual, and were not subject 
to any deduction other than the concessional deductions 
which would have been allowable to the beneficiary if he 
had been assessed in respect of that share. Thus, the sum 
taxable under s. 98 is nil, being the beneficiary’s share of 
the net income of the estate, £200, less the concessional 
deduction of £200 under s. 82H, being a premium ‘“‘for 
insurance on the life of...the taxpayer’’ (the bene- 
ficiary). 
Because, in this example, the trustee has paid £200 to the 
beneficiary, that amount would, it seems, constitute ‘‘sepa- 
rate net income’”’ of the beneficiary so that his parent loses 
the benefit of the child allowance under s. 82s. 


WHEN IS A DIVIDEND PAID? 


A non-resident non-private company had a substituted account- 
ing period ending on 31 December in lieu of the financial year ending 
on the succeeding 30 June. At an annual general meeting held in 
May 1947 the accounts for the calendar year 1946 were presented 
and a dividend was declared one-half thereof to be payable on 15 May 
1947 and the other one-half to be payable on 11 November 1947. The 
full amount of the dividend was credited to a Dividends Payable 
Account immediately after its declaration. In assessing the company 
to further tax on its undistributed income the Commissioner allowed 
a deduction of the dividend paid in May but made no allowance for 
the balance paid in November on the ground that such part was not 
‘*naid’’ before the expiration of nine months after the close of the 
year ended 31 December 1946. The company contended that the 
whole of the dividend had within the prescribed period been ‘‘dis- 
tributed’’ within the defined meaning of ‘‘paid’’ which in relation to 
dividends includes ‘‘credited or distributed’’. Held, confirming the 
assessment, the amount in dispute was not ‘‘distributed’’ until the 
discharge in November of the balance of the debt created on declara- 
tion of the dividend (5 C.T.B.R. (N.S.) Case 37). 

‘“In view of the authorities cited there must be some positive 
action by the company to relinquish its rights to, and its use of, the 
profits before it can be said that they have been distributed. That 
action in relation to the second part of the dividend did not take 
place until November 1947. 

‘‘The company did not distribute, in money or money’s worth, 
the second half of the dividend until November 1947. In fact, until 
that date it kept and used the profits required to pay that half of 
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the dividend. There had been no release, severance nor detachment 
of assets nor a distribution until then. There is no evidence that the 
shareholders’ individual accounts had been credited with their re- 
spective portions of that half of the dividend. The full amount of 
_ the dividend was credited to a Dividends Payable Account imme- 
diately after the directors’ recommendation had been approved, but 
such a book entry could not be regarded as a distribution of profits 
to the shareltolders as such. The shareholders could not have sued 
for payment of that second instalment until November 1947.’’ Per 
Mr. A. Fletcher. . 


LA DONNA E MOBILE 


Under the above heading, Mrs. Gwyneth McGregor, editor of the 
Canadian Tax Journal, discusses two Canadian cases in the January- 
February 1955 issue of that journal where the taxpayer failed to 
establish that profits from frequent real estate transactions were non- 
assessable capital gains. 

No one—at least in the English-speaking world—reports taxation 
cases so delightfully as Gwyneth McGregor, as the following extract 
from her article demonstrates :— 

‘*La Donna é Mobile or, as someone else has it, ‘women are kittle 
cattle’. But there are limits to the extent to which a lady’s vacilla- 
tion can be used to explain frequent real estate transactions, on the 
formula used more than once in the long ‘capital gains’ battle: 
‘I-bought-the-houses-to-live-in-but-my-wife-didn’t-like-them’. And the 
Tax Appeal Board doesn’t fall for this one any more. 

‘‘The appellant in No. 213 v. M.N.R. (54 D.T.C. 529) bought and 
sold farms in what Mr. Fordham described as ‘somewhat rapid suc- 
cession’, his usual explanation for the various transactions being 
‘that his wife who had come from an urban municipality, either did 
not like rural solitude, or else preferred to live in another house’. 
Mr. Fordham, however, felt that ‘the prospect of making a financial 
gain was the governing motive’, and dismissed the appeal. 

‘‘The lady in the case of No. 215 v. M.N.R. (54 D.T.C. 549) 
happened to be also the appellant. For five years she regularly built 
and sold one house per year, apparently relying naively on a state- 
ment ‘alleged’ to have been made by ‘someone at the local district 
income tax office’ that she might ‘safely’ build and sell a house a 
year. For all that, she explained that the houses had been built for 
her and her husband to live in, but that in three out of the five 
‘there was something about their interior or design that did not 
appeal to her when the houses were finished’. So she sold them. 
Mr. Fordham felt once more that a lady’s whims were subsidiary to a 
profit-making motive, and dismissed the appeal. 

**Tt certainly looks as though that one is played out.’’ 

In my long experience such stale excuses as—‘‘My wife didn’t 
like the station homestead’’; ‘‘I won it at the races’’; ‘‘the money 
was given to me by a gentleman friend who kept his hat on at the 
time’’—are generally advanced by morons. But, in nearly sixty years 
of memory, the best tale of all was that of a fellow schoolboy named 
Chilla. Chilla was a moron who came from a humble home, but 
always sported half crowns as pocket money when all the rest of us 
had were pennies. When asked as to the source of this wealth, Chilla’s 
invariable reply was: ‘‘The nightman left it in the bath.’’ In the 
passage of the years, I have met many such wealthy morons as Chilla, 
rolling along in their new crested cars, their sabled wives, like the 
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Russian Ambassadors to the Court of Elizabeth I, ‘‘dripping vermin 
and diamonds.’’ I have no car, and my wife has never got beyond 
Persian lamb. Being a manic-depressive, in moments of gloom I ask 
myself: ‘‘What’s wrong with being a moron?’’ But in moments of 
exaltation, I see the light: I, not Chilla, am the moron. [J.A.L.G.] 


SPECULATIVE BUILDING COMPANY 


Houses purportedly held as investments.—A company, whose object 
was that ‘‘of developing and turning to account any land acquired’’ 
by it, acquired and developed a housing estate. By 1938 all the houses 
erected were sold excepting two built in that year on corner plots. 
The company did not offer these two for sale but let them. The cost 
and value of the two houses were taken into the trading account, but 
in 1942 the directors passed a minute that they were held as invest- 
ments. One of the two houses was sold to the original tenant in 1950 
at a profit. It was held there was evidence on which the Commis- 
sioners might hold as they did that the profit was taxable (Granville 
Building Co. Ltd. v. Oxby (1954), 35 T.C. 245). ‘‘One of its objects 
was to turn to account the houses which it built. It turned these 
houses to account, by letting them. The company is not an invest- 
ment company which could make investments of this sort which 
were not part of its trading assets. On the facts as stated the com- 
pany had no right to build these houses except upon the footing that 
they were exercising the powers which their memorandum gave 
them.’’ Per Harman, J. 


EXEMPTION OF INCOME OF SCIENTIFIC INSTITUTION 


Section 23 (e) of the Income Tax Assessment Act exempts from 
tax the income of a scientific institution. In Institute of Fuel v. 
Morley, [1955] 1 All E.R. 161, the Court of Appeal held that the 
institute was not ‘‘instituted for purposes of science ezcluswely’’ 
within the meaning of the Scientific Societies’ Act 1843, which 
exempts from local rates any land oceupied by a society, where that 
society is founded for purposes of science exclusively. The Court held 
by majority that the institute’s objects and purposes as set out in its 
charter were separate and distinct objects and purposes. Para- 
graph (a) of the objects clause read: ‘‘(a) to promote, foster and 
develop the general advancement of the various branches of fuel 
technology....’’ Paragraph (d) read: ‘‘to uphold the status of mem- 
bers of the Institute....’’ The majority of the Court took the view 
that paragraph (d) of the objects was a distinct purpose and it was 
not merely incidental to the primary purpose of furthering science 
but was directed to the enhancement of the standing of members of 
the institute as professional men. Accordingly it was held that the 
institute was not entitled to exemption from rates. It is to be observed 
that, in the above case, it was not argued that the institute was not 
founded for the purposes of science at all and it is thought that such 
an institute would come within the exemption provided by s. 23 (e). 


MEDICAL EXPENSES 


Payments to psychoanalyst.—Section 26 (1)(b) of the Canadian Act 
permits a deduction of certain payments ‘‘to a medical practitioner, 
dentist or nurse qualified to practise under the laws of the place 
where the expenses were incurred’’. Taxpayer consulted a psycho- 
analyst on the advice and under the supervision of his medical 
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practitioner. Held: The fees paid to the psychoanalyst were not de- 
ductible, as the payee was not a qualified medical practitioner 
(No. 254 v. Minister of Nat. Rev. (1955), 12 Can. Tax A.B.C. 385). 

Under s. 82r (3) a payment of the above nature would be de- 
ductible as being ‘‘for therapeutic treatment administered by direc- 
tion of a legally qualified medical practitioner’’ if it could be 
established that psychoanalysis answers the description of thera- 
peutic treatment, i.e., the healing of disease. 


WHEN PENSION ARREARS DERIVED 


Taxpayer, in June 1950, commenced twelve months’ leave prior 
to retirement from the South Australian Public Service. At that 
time he was not entitled to his superannuation pension until his 
leave had expired. This restriction was subsequently removed by 
statutory amendments made in November 1951. Taxpayer received 
£242 during the year ended 30 June 1952 for pension accrued from 
November 1950 to June 1951 and claimed it was income of the 1951 
income year (5 C.T.B.R. (N.S.) Case 36). 


RENDER UNTO CAESAR 


The Rev. Gordon Powell, in a recent sermon at St. Stephen’s 
Presbyterian Church, Sydney, mentioned three ways of completing 
an income tax return :— 

1. Try to get away with as much as you possibly can, honestly 
or otherwise. 

2. Fill it in honestly, but go for all the rebates and con- 
cessions you can. I used to do it this way and found that 
I was haunted by a fear that I might be missing some 
rebate or concession. I felt I would never smile again if I 
let the Government get away with a penny that I could 
rightfully keep for myself. 

. Fill it in carefully and as accurately as possible, but in 
the spirit of gratitude that we can do it in a democratic 
and free country. We are not being taxed by a Nazi or 
Communist government. Recognise that for any form of 
law and order, for reasonable development of the country, 
the Government must have money and income tax is an 
essentially fair tax. In that event, what does it matter if 
the Government does get a pound or two more than they 
might otherwise? 

In my own crude way I tried to say much the same thing in a 
note under the above title which appeared in the January 1945 issue 
of The Australian Accountant. Part of this note reads: ‘‘The invec- 
tives hurled against the taxation authorities, and the Treasurer and 
Commissioner in particular, would lead one to think that these gentle- 
men were representatives of some foreign power instead of fellow 
citizens engaged in the task of collecting revenue for protecting us 
from enemies without and providing peace, order and good govern- 
ment within.’’ 

On a recent inauspicious occasion I received pleasant communi- 
cations from many readers of this journal. One of these was from an 
accountant who conducts an extensive practice in a far-distant town- 
ship. The following is an extract from this letter: ‘‘The January 
1945 number of The Australian Accountant has a place on my book- 
shelf. I can’t forget what your article ‘Render unto Caesar’ meant 
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to my brother and myself at a time when honesty was very unpopular. 
Of late years I have used the article to discipline a young Presby- 
terian minister who was taking a wrong attitude to his taxation 
responsibilities.’’ [J.A.L.G.] 


SUM PAID TO ACQUIRE MINING PROPERTY 


Taxpayer, which carried on in partnership the business of open- 
cut coal mining, bought the freehold in ten acres of land for £2000. 
It covenanted to reinstate the land after getting the coal, and the 
vendor undertook to repurchase the land for £500. Held: The ex- 
penditure of £2000 and the receipt of £500 were capital transactions 
(Knight v. Calder Grove Estates (1954), 35 T.C. 447). 


TRUSTS FOR EDUCATION OF EMPLOYEES OF PARTICULAR 
EMPLOYER 


It was held by the House of Lords in Oppenheim v. Tobacco 
Securities Trust Co. Ltd., [1951] 1 All E.R. 31, that a gift for the 
education of children of employees of a particular employer is not a 
charity. In that case the number of employees whose children might 
have benefited exceeded 110,000 but it was held, nevertheless, that the 
common employment of the beneficiaries was not a quality which 
constituted them a section of the community so as to afford to the 
trust the necessary public character to render it charitable. The 
Privy Council has now followed the decision of the House of Lords 
in dismissing an appeal from the Supreme Court of Canada. The 
case was one where a testator directed his trustees by his will to hold 
the balance of his residuary estate on trust ‘‘to pay the income 
thereof in perpetuity for charitable purposes only.’’ The terms of the 
will were such as to restrict the beneficiaries within the bequest to 
employees and ex-employees of a particular company and their de- 
pendants. On the construction of the will it was held that the words 
‘‘for charitable purposes only’’ must be read as comprehending all 
the four purposes laid down as charitable by Lord Macnaghten in 
Pemsel’s Case. In this view the trust was for the purpose, among 
others, of the education of a limited class of beneficiaries which is 
not a good charitable purpose (Re Cox; Baker v. National Trust Co. 
Ltd., [1955] 2 All E.R. 550). 


PROFIT ARISING FROM PURCHASE AND SALE OF 
MORTGAGE DEBTS 


Taxpayer, a realtor and insurance broker, bought and sold 
mortgages on his own account. Held: The profits were assessable, as 
the mortgage activities were so closely allied to taxpayer’s regular 
business as to be part of it (Smith v. Minister of Nat. Rev. (1955), 
12 Can. Tax A.B.C. 166). 


WHETHER ROYALTIES DERIVED IN AUSTRALIA 


Taxpayer, an English company, supplied in terms of written 
agreements both shirting materials to be manufactured into shirts by 
an Australian company and fully made-up shirts. The Australian 
company was granted exclusive manufacturing and distributing 
rights. The shirts were sold under trade marks registered in Aus- 
tralia and owned by taxpayer. As well as a price for materials and 
shirts supplied, taxpayer received from the Australian company 
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monthly amounts based on a fixed percentage of the Australian com- 
pany’s net selling price. Taxpayer claimed that the percentage 
amounts were not royalties derived from sources in Australia but 
were in the nature of fees for technical information supplied to the 
Australian company. Held: The evidence did not support the tax- 
payer’s claim (5 C.T.B.R. (N.S.) Case 39). 


PROFIT ON RESALE OF FACTORY BUILDING 


Taxpayer company carried on an engineering business in Perth. 
At the relevant time structural steel was in very short supply. About 
June 1950 the company’s manager began negotiating for the pur- 
chase of three buildings (referred to as ‘‘A,’’ ‘‘B,’’ and ‘‘C’’) from 
an inland mining company in liquidation. These buildings contained 
structural steel. Building A was dismantled and the steel used in 
constructing a building for one of the taxpayer’s customers. After 
some discussion it was decided that the material in building B should 
be retained for the erection of a boiler shop for taxpayer’s own use 
rather than that it should be sold. The purchase of C building was 
completed for £4500 in January 1951; the C building was sold in situ 
for £10,700 following its offer for sale to a government department 
by the company in March 1951. Taxpayer claimed that the profit on 
re-sale was not assessable, it being said that building C had been 
purchased for the company’s own use for erection on its foundry site, 
and that it was only decided to sell the building when it was found 
that this site was unsuitable for the taxpayer’s future business. 
Held: The evidence did not support taxpayer’s claim, and it had 


failed to discharge the onus of proving the assessment was excessive 


(5 C.T.B.R. (N.S.) Case 29). 


“PERSON” MAY INCLUDE THE CROWN 


The House of Lords has affirmed the decision of the Court of 
Appeal noted in Current Tazation, October 1954, p. 49, that the word 
‘‘person’’ is in its natural and ordinary meaning apt to include the 
Crown. Whether in any particular statutory provision the word does 
include the Crown is, however, a question of construction of that pro- 
vision (Madras Electric Supply Corporation v. Boarland, [1955] 
1 All E.R. 753). In that case the taxpayer company had sold its 
undertaking as a going concern to the Government of Madras and in 
respect of the sale of its plant and machinery it was assessed to a 
balancing charge in respect of recovered depreciation. The company 
contended that under the relevant English tax legislation it was not 
liable to a balancing charge because, it was claimed, the sale had been 
made to a branch of the Crown, which was not a ‘‘person’’ within 
the statutory provision. This claim was, however, successively and 
unanimously rejected by the English High Court, the Court of 
Appeal, and finally by the House of Lords. 


APPLICATION OF AVERAGING PROVISIONS TO 
BENEFICIARIES 


Taxpayer’s husband died in 1945 and, by his will, left his 
pastoral properties to trustees upon trust to carry on .the business 
and out of the income to pay taxpayer during her widowhood one- 
third thereof until her death or re-marriage. A proviso to the will 
empowered the trustees to obtain a valuation of the properties, stock, 
and plant and to pay taxpayer one-third of such valuation, in which 
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ease taxpayer was to have no further interest in the proceeds of the 
pastoral business. Upon grant of probate in February 1948, the 
trustees notified taxpayer that they intended to exercise the foregoing 
power and they submitted purported valuations which taxpayer re- 
fused to accept. In August 1948 further valuations were submitted 
and these were again rejected by taxpayer except as to the valuation 
of land and improvements. In October 1948 taxpayer began legal 
proceedings calling on the trustees to furnish her with complete 
valuations of live stock before paying over her one-third interest in 
terms of the will. She also claimed an account of their carrying on of 
the business from the date of deceased’s death. The legal action was 
settled in August 1949 on terms that taxpayer was to receive £6625 
(including costs and £450 for interest from 1 January 1948) plus 
one-third of the net proceeds of proposed sales of horses and cattle. 
The £6625 was paid forthwith and the further sums in respect of 
stock were paid to her before 30 June 1950. 

Having commenced business as a primary producer on her own 
account in the year ended 30 June 1950, taxpayer claimed that the 
averaging provisions should be applied in her assessment for that 
year; the claim depended upon her showing that in the year ended 
30 June 1949 she was presently entitled to a share of the income of the 
deceased’s estate with the consequence that she should, in terms of 
s. 157 (3), be deemed to have been a primary producer in the 1948-49 
income year. In a return for the seven months 1 July 1947 to 
31 January 1948 the trustees stated that the beneficiaries were 
presently entitled and taxpayer was accordingly assessed on one-third 
of the income for that period. Information before the Board showed 
that in January 1948 the estate was in a favourable financial position. 

Held, allowing taxpayer’s objection (Mr. A. Fletcher dissent- 
ing), (i) taxpayer had a vested life interest in the trust income 
defeasible sooner than her death upon the contingency of the desig- 
nated valuation together with the resultant payment, so that her life 
interest was not extinguished util some time after commencement 
of income year 1948-49; (ii) on the evidence taxpayer was presently 
entitled to a one-third share of at least part of the 1948-49 income of 
the estate; and, accordingly, (iii) she was deemed under s. 157 (3) 
to be carrying on the business of primary production conducted by 
the trustees during the 1948-49 income year, so that the averaging 
provisions should be applied as claimed in her 1949-50 assessment 
(5 C.T.B.R. (N.S.) Case 16). 


EXPENDITURE INCURRED IN WINDING UP BUSINESS 
AFTER CESSATION OF ACTIVE TRADING 


Prior to 1947 taxpayer was the sole owner of a scrap metal busi- 
ness. In 1946 he purchased some truck loads of discoloured scrap 
copper from two pedlars. The copper was cut up and resold for a 
small profit. In 1947 the assets of the business were sold to a com- 
pany of which the taxpayer became an employee. Some time later he 
was informed that the copper was valuable stolen goods. Under a 
judgment, taxpayer was forced to pay the original owners the full 
value of the copper less the amount paid to the pedlars. Held: The 
liability rose out of trading operations. Taxpayer was liable as a 
result of his personal business transactions, and to that extent he was 
still in business until the business liability was settled. He was, there- 
fore, entitled to deduct the amount of the payment (Selig v. Minister 
of Nat. Rev. (1955), 12 Can. Tax A.B.C. 90). 
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BUSINESS OR OTHER PROPERTY ACQUIRED UNDER WILL 
yiteed a” PAYMENT OF ANNUITY OR OTHER ANNUAL 


Decisions of the Privy Council, the Canadian, Australian, South 
African, and New Zealand courts are in conflict as to whether a 
beneficiary under a will or settlement is assessable on that part of the 
income of a business or other property which he is obliged to pay to 
another party by way of annuity or other annual sum, as a condition 
of acquiring that business or other property. 

By way of clearing the ground a little, it seems safe to state the 
following propositions :— 

Where an annual payment is regarded as part of the purchase 
price of the property, and the property is a capital asset, the annual 
payment is a non-deductible outgoing of capital. This is so whether 
the annual payment is an annuity or a rent charge (Colonial Mutual 
Tife Assurance Society Ltd. v. F.C. of T. (1953), 89 C.L.R, 428, 
5 A.I.T.R. 597) or a stipulated share of profits (Tata Hydro-Electric 
Agencies Ltd. (Bombay) v. 1.R. Comr., Bombay Presidency and Aden, 
[1937] 2 All E.R. 291). 

Sums paid out of revenue to acquire a capital asset are neverthe- 
less capital payments (Associated Portland Cement Manufacturers 
Ltd. v. I.R. Comrs. (1946), 27 T.C. 103, per Lord Greene, M.R., at 
p. 116). 

In the absence of any legal obligation to pay the annual sums, 
the taxpayer obtains no relief either by way of exclusion from assess- 
able income or by way of allowable deduction. In 10 C.T.B.R. Case 
112, two brothers, A and B, had been partners. B bequeathed his 
share in the business to A. Before his death B wrote to A expressing 
a wish that A should pay a yearly sum to each of their two sisters. 
As there was no trust in favour of the sisters, the payments to them 
were made out of income derived by A, who was assessable on the 
income so paid. In brief, this is an example of application of income 
derived by a taxpayer. 

Where, however, a taxpayer acquires property upon trust to pay 
part of the income therefrom to another, the part so paid must be 
excluded from his personal assessment. Taxpayer became entitled 





‘€ A NEW BOOK BY DONNELLY, “PROFITABLE BUSINESS * 
WRITING” 


Supplement to The Australian Accountant—November 1955 















NovemMBer 1955 





CurRRENT TAXATION 





58 





under his uncle’s will to the uncle’s interest in a business subject to 
the condition that taxpayer paid certain .annuities.. Held: the will 
imposed a trust in favour of the annuitants, and taxpayer, who as 
trustee was required to pay the annuities, wag inthe position of a 
representative taxpayer only and was not liable to tax personally on 
the amounts so paid (Holley v. I.R. Comr. (1947), 14 8. Af. T.C. 
407). 
Where a taxpayer becomes the beneficial owner of property under 
a will or settlement subject to a legal obligation to pay an annuity 
or other annual sum to another, the South African and New Zealand 
courts have held that the taxpayer is assessable on the whole of the 
income of the property without deduction or exclusion of the annual 
payment. 

His father bequeathed to taxpayer all his interest in a business, 
subject to the condition that, so long as taxpayer carried on the 
business, he should pay to each of his two sisters a monthly sum out 
of the profits. Held: taxpayer was assessable on the full amount of 
the profits, the payment to his sisters being an application of those 
profits (1.7. Case 555, 13 8. Af. T.C. 214). On the same set of facts, 
it was held that the payments were assessable income of the recipients 
(13 §. Af. T.C., at p, 211). 

In Lambson v. I.R. Comr, (1945), 14 S. Af. T.C. 57, taxpayer 
took over a business from the trustees of his father’s estate subject 
to the payment of certain annuities. Held: the annuities were not 
deductible, as taxpayer was not in the position of a representative 
taxpayer, as was the position in Holley’s Case, supra. 

By his will, a testator gave the residue of his property to G., 
subject to an annuity to testator’s daughter of £200 during her 
unmarried lifetime. The surplus assets of the estate were transferred 
to G., who covenanted to pay the annuity and who executed a 
mortgage over the land so transferred to secure payment thereof. 
Held: the annuity was not an allowable deduction, being capital ex- 
penditure (Grant v. C. of T. (N.Z.) (1949), 4 A.LT.R. 147). 

In Bern v. C. of T. (N.Z.) (1950), 4 A.LT.R. 504, a farm was 
devised to taxpayer. By an order under the N.Z. Family Maintenance 

_ Act, taxpayer was required to pay testator’s widow an annuity, with 
which the devised farm was charged. Held: the annuity was not an 
allowable deduction to taxpayer. 

In the Australian case of Egerton-Warburton v. F.C. of T. 
(1934), 51 C.L.R. 568, an arrangement was made between a father 
and two sons whereby the father sold lands to the sons in consideration 
of a life annuity to the father, an annuity after his death to his 
widow, and after the death of both the sum of £10,000 to his daughters 
and grandchildren. The sons executed a mortgage on the land to 
secure the annuity and the £10,000. Held: the sons were entitled to a 
deduction of the annuity paid. ‘‘It is diffienlt to suppose that an 
obligation to pay an annual charge incurred as a necessary condition 
of acquiring the property does not amount to a deductible expenditure 
as money laid out for the production of assessable income.’’ 

In Colonial Mutual Infe Assurance Society v. F.C. of T., supra, 
Fullagar, J., discussed the decision in the Egerton-Warburton Case. 
The transaction in that case was in substance a family settlement, 
and could not be regarded as if the sons were paying for the land a 
true price which was represented in part by the annuity payable to 
the father. ‘‘It resembled rather a gift of the land to the soms charged 
during the father’s lifetime with am outgoing analogous to interest 
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on a mortgage and charged with a capital sum payable at the father’s 

death.’’ Fullagar, J., went on to say that, so regarded, the Egerton- 

Warburton Case was not out of line with the New Zealand cases (i.e. 
Grant’s Case and Bern’s Case). 

With the greatest respect, it is considered that the Australian 
ease is out of line with the New Zealand cases. In neither of the 
New Zealand cases could it be seriously contended that the annuities 
represented part of a ‘‘true [purchase] price’’ of the property. In 
fact, the annuities in those cases are more divorced from a true 
purchase price in that in one instance the annuity is for the life of 
testator’s widow and in the other the annuity is to cease upon the 
daughter’s marriage or death, without, in either case, the payment 
of a capital sum at the expiration of the annuity. In the three cases 
the annuity was charged upon the land. In the Australian case, the 
annuity arose out of a ‘‘family settlement.’’ In the New Zealand 
cases, the annuities were payable under a will, increased in one 
instance by a Court order. This difference is considered to be im- 
material to the decision. 

On the authority of the following decisions, it is considered that 
the Australian decision in the Egerton-Warburton Case provides the 
correct solution in the case of an annuity or other annual payment 
whether payable under a family settlement, will, or Court order, 
subject to the refinement that the amount allocated to payment of the 
annuity is not income of the taxpayer. In brief, the amount so 
allocated is to be excluded from the taxpayer’s income and not 
treated as an allowable deduction. The practical result is the same. 

On the death of taxpayer’s father, his stepmother brought suit 
for maintenance against him in which a consent decree was entered 
for a monthly payment of a fixed sum charged on the ancestral estate 
in his hands. Held: by the Privy Council, the amounts payable to the 
stepmother were not taxable as income in taxpayer’s hands (Raja 
Bejoy Singh Dudhuria v. I.T. Comr. (1933), 60 Ind. App. 196). ‘‘It 
is not a case of the application by the appellant of part of his income 
in a particular way; it is rather the allocation of a sum out of his 
revenue before it becomes income in his hands’’ (per Lord 
Macmillan). 

In the above case, the Privy Council concurred with the view of 
the court below that the liability of the Raja, by virtue of the decree, 
was the same as if he ‘‘had received his various properties ... under a 
bequest from his father upon the terms that these assets were charged 
with an annuity for the maintenance of the widow.’’ 

Under his father’s will, taxpayer acquired property subject to a 
condition that he pay his mother a specified annuity and the rates, 
taxes, and maintenance of her home, Taxpayer entered into agree- 
ments accepting the conditions imposed by the will, whereupon the 
trustees transferred to him a business of which he then became the 
sole owner. However, the title to the land on which the business was 
conducted remained in the names of the trustees. Taxpayer was 
assessed on the full profits of the business without deduction or 
exclusion of that part thereof which was paid to his mother in fulfil- 
ment of the above obligation. Held (by bare majority of the Supreme 
Court of Canada): taxpayer’s appeal allowed (J. H. Wilson v. 
Minister of Nat. Rev., [1955] Can. T.C. 87). 

The ratio decidendi of the majority decision in favour of the tax- 
payer is considered to be contained in the following extract from the 
judgment of Fauteux, J., at p. 112: ‘‘But, as shown in the reasons 
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for judgment of my brothers, Rand and Kellock, the charge on the 
land, imposed as a condition precedent to the right of beneficial 
ownership, diverted from the business, in a measure equal to the 
amount necessary to its satisfaction, such income it produced and thus, 
to this extent, prevented it becoming income to the appellant.’’ 

The ratio of the minority decision in favour of the Crown is 
believed to be found in the following passage from the judgment of 
Estey, J., at p. 105: ‘‘The appellant’s acquisition of the lot and busi- 
ness is not in the nature of a purchase, as we ordinarily understand 
that term, but that does not detract from the fact that once he elected 
to take the lot and business he was required to enter into covenants 
and to make large payments, including those to his mother, and, how- 
ever these payments may be technically described, they were made 
for the acquisition of ‘the right and opportunity to earn profits’ 
rather than laid out or expended for the purpose of earning income.”’ 


[J.A.L.G.] 


SALES OF EARTH BY FARMER 

To improve his property by reclaiming land subject to flooding, 
a farmer decided to sell loam to buyers prepared to remove the rich 
topsoil to other places on his property before they carted away the 
loam beneath. At first he sold loam on terms set out in (a) and (b) 
hereunder; thereafter he sold loam only on the basis that he himself 
dug it and loaded it into the buyer’s truck. At no time did he adver- 
tise loam for sale. The Commissioner assessed sums in the following 
categories: (a) sums for loam dug and loaded by the buyer without 
limit as to quantity and paid for after its removal at 2s. per cubic 
yard; (b) casual sales of loam dug and loaded by the buyer after 
prior specification of quantity and price per cubic yard; (c) loam 
dug and loaded by taxpayer to fulfil specific orders at an inclusive 
price of 5s. 6d. per cubic yard loaded. Held: (i) moneys received as 
in (a) were received ‘‘as or by way of royalty’’ and were assessable 
under s. 26 (f); (ii) moneys received as in (b) were receipts of a 
capital nature and were not analogous to a royalty and were not 
assessable; (iii) (Mr. A. P. Webb dissenting) moneys received as in 
(c) were assessable under s. 25 (1) as being proceeds of a business 
activity of the taxpayer (4 C.T.B.R. (N.S.) Case 119). 

The following decision of the Canadian Tax Appeal Board is 
preferred to the above majority decision under item (iii) above. The 
taxpayer farmed a property across which a roadway was to be con- 
structed. To save the soil he stripped the five acres required for the 
roadway and another portion of the farm which was difficult of 
access. He advertised and sold the soil at a price per load. Held: the 
profit was a capital receipt and not income from carrying on of a 
business (Pawluk v. Minister of Nat. Rev. (1954), 11 Can. Tax A.B.C. 
184). 
It is considered that the decision would be the same in the 
opposite circumstances, i.e. where a farmer or other person not 
engaged in that class of business sold road material from his property 
to the road builders, even if the resultant excavation became an 
asset in the form of an earth tank. 


PRE-PAID INCOME AND ACCRUED EXPENSES 

The United States Internal Revenue Code 1954 contains two new 
sections, which at the time of their introduction were described as 
minor adjustments to bring a taxpayer’s taxable income more closely 
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into line with the accounting concept of net profit. Section 452 deals 
with pre-paid income, and permits certain income to be spread over a 
period—generally six years. Section 462 relates to reserves for ‘‘esti- 
mated expenses.’’ The taxpayer may elect to have a deduction during 
the current year of an estimated expense ‘‘part or all of which would 
(but for s. 462) be required to be taken into account for a subsequent 
taxable year’’ but ‘‘which is attributable to the income of the taxable 
year or prior taxable years for which an election under s. 462 is in 
effect’’ and ‘‘which the Secretary or his Delegate is satisfied can be 
estimated with reasonable accuracy.’’ A typical example of such 
accrued expenditure is holiday pay. 

When these measures were under consideration, the Senate Com- 
mittee estimated. that the concessions would mean a revenue loss of 
less than $50 million. This estimate of the cost of the ‘‘minor ad- 
justments’’ seems to have been accepted by the U.S. Treasury and 
other interested governmental departments. It now ‘‘transpires’’ 
[comes to light] that the minor $50 million adjustments will cost the 
Revenue at least $1000 million and is likely to be nearer to $2000 
million, and the Secretary of the Treasury has asked that ss. 452 and 
462 be repealed retrospectively. 


REDUCTION OF CAPITAL OF A COMPANY 


The House of Lords decided in Re Westburn Sugar Refineries 
Ltd., [1951] 1 All E.R. 881, that the Court could under the U.K. 
Companies Act sanction a reduction of capital to be satisfied by a 
distribution of assets in specie and that the assets so distributed need 


not be of a value equal to the capital paid off. 

The above decision was summarised by Viscount Simonds in 
I.R. Comrs. v. Universal Grinding Wheel Co. Lid., [1955] 2 All E.R. 
29, where he said, at p. 33: ‘‘... this House there decided that, in a 
reduction of capital, it is competent for a company to pay off share 
capital by transferring to the shareholders assets of which the value 
may exceed the amount by which the share capital is reduced, and 
that the Court should sanction the reduction provided that it is satis- 
fied as to the safeguarding of the creditors, the shareholders and the 
public.”’ 

The Universal Grinding Wheel Case was concerned with a ques- 
tion of U.K. profits tax, namely, whether the payment of a premium 
by the company on redemption of certain £1 preference shares of the 
company was a ‘‘distribution’’ within the meaning of s. 36 of the 
Finance Act 1947 so as to restrict certain relief allowed in respect 
of profits tax. The shares in question were £1 shares redeemable under 
the articles of the company at 27s. per share, that is, at a premium of 
7s. per share. The dispute related solely to the 7s. premium, the 
Crown contending that it was, and the company that it was not, 
a ‘‘distribution’’ within the meaning of the section. 

The definition of ‘‘distribution’’ in s. 36 (1) of the Act read: 
‘‘Subject to the provisions of the next succeeding sub-section 
wherever—(a) any amount is distributed directly or indirectly by 
way of dividend or cash bonus to any person; or (b) assets are dis- 
tributed in kind to any person; or (c) where the trade or business is 
carried on by a body corporate the directors whereof have a con- 
trolling interest therein, an amount is applied, whether by way of 
remuneration, loans or otherwise, for the benefit of any person, there 
shall be deemed for the purposes of the last preceding section to be a 
distribution to that person of that amount or, as the case may be, of 
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an amount equal to the value of those assets: Provided that no sum 
applied in repaying a loan or in reducing the share capital of the 
person carrying on the trade or business shall be treated as a dis- 
tribution.’’ 

The dispute was as to the meaning of the words in the proviso: 
‘*sum applied ...in reducing the share capital.’’ By the terms of the 
company’s articles the premium of 7s. was payable only out of profits. 
In assessing the company to profits tax the payment of the 7s. per 
share premium was treated as being a ‘‘distribution,’’ with the result 
that the company did not get relief in respect of the sum so paid. 
Proceeding from the proposition, which their Lordships held to be 
true, that the act of redemption of redeemable preference shares itself 
reduces the capital of a company, nominal as well as issued and paid- 
up capital, the House of Lords held in the instant case that where a 
company redeems preference shares at a premium the whole sum 
including the premium is a ‘‘sum applied...in reducing the share 
eapital’’ within the meaning of the proviso to s. 36 (1) of the Finance 
Act. It followed that no distribution charge for profits tax was pay- 
able in respect of any part of the sum of 7s. per share paid by the 
company. 

At p. 33 Viscount Simonds said : ‘‘So long as the provisions of the 
Companies Act, which are intended to safeguard the rights of credi- 
tors, shareholders and the public, are observed, it is open to the com- 
pany to make what bargain it likes with its preference shareholders 
as to the terms of redemption, and the sum of money which it applies 
in the redemption will depend on those terms. It is obvious that that 
sum may, or may not, correspond with the nominal amount of the 
redeemed shares. But, whatever the sum may be, it is a sum applied 
in the redemption and, since redemption is itself a way of reduction, 
I cannot escape the conclusion that it is applied in reduction of the 
capital of the company. It may well be that, as a matter of accoun- 
taney, if the sum so applied is larger than the nominal amount of the 
redeemed shares, some other alteration must be made in the balance 
sheet beyond the change in the capital structure. But this is, in my 
opinion, irrelevant to the question what sum was applied in reducing 
the capital.’’ 

Thus it was irrelevant that of the sum of 27s. per share it was 
found as a matter of bookkeeping that 20s. went to reduce the capital 
and 7s. to reduce a revenue reserve. As Lord Reid said at p. 35: 
‘‘The proviso is concerned with sums paid, and not with the source 
from which the company takes the money, or with the entries which 
the company has to make in its accounts and balance sheet consequen- 
tial on the money being paid.’’ This point is elaborated by his Lord- 
ship at p. 36: ‘‘The Crown also submitted an argument to the effect 
that ‘applied’ does not mean paid to the shareholder, but means 
applied in the company’s accounts, so that the sum applied in re- 
ducing the share capital is only that part of the redemption price 
which is applied for this purpose in the company’s balance sheet. .. . 
The argument, as I understand it, was that the 27s. per share was 
‘applied’ when the necessary alterations were made on the liabilities 
side of the balance sheet; in that view, 20s. was applied in reducing 
the nominal amount of share capital and 7s. was applied in reducing 
the amount of the reserve account. Of course, if this were right, no 
more than 20s. per £1 share could ever be applied in reducing the 
nominal share capital. But I am quite unable to agree with the argu- 
ment. It appears to me to be an unnatural use of the word ‘applied’ 
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to say that a sum paid out by a trader is applied in diminishing some 
item which appears on the liabilities side of his balance sheet: the 
sum has already been applied in paying it, and the consequent entries 
in his accounts merely disclose the consequencies of its having been 
so applied. That the word is not used in the proviso in the sense for 
which the Crown contend is apparent from its initial words : ‘provided 
that no sum applied in repaying a loan...’. That appears to me 
clearly to indicate that the sum repaid is ‘applied’ when it is paid to 
the lender and not when the liability to make the repayment is deleted 
from the balance sheet. In my judgment, the sum of 27s. per share 
was applied in this case in reducing the share capital of the company 
and, therefore, this appeal should be dismissed.’’ 

It should not be accepted that the above decision is determinative 
of the meaning of the phrase ‘‘a return of paid-up capital’’ in the 
context of the definition of ‘‘dividend’’ in the Australian Act, which 
is: ‘* ‘dividend’ includes any distribution made by a company to its 
shareholders, whether in money or other property, and any amount 
eredited to them as shareholders, and includes the paid-up value of 
shares distributed by a company to its shareholders to the extent to 
which the paid-up value represents a capitalization of profits; but 
does not include a return of paid-up capital or a reversionary bonus 
on a policy of life-assurance.”’ 

Under the Australian Act the question would arise whether ‘‘a 
return of paid-up capital’? comprehends simply the sum by which 
share capital is reduced or whether more broadly it comprehends the 
sum applied in reducing the share capital. The answer might well 
be different where, as in the case before the House of Lords, the 
relevant shares cease to exist as a piece of property and, on the other 
hand, where the paid-up value of the share is simply reduced and the 
share is not extinguished. 


BETTING GAINS 





A sum of £1978, being proceeds of two winning wagers, was in- 
cluded by the Commissioner in the assessable income of an owner, 
trainer and driver of trotting horses. Taxpayer gave evidence that 
he frequently made small wagers on horses he drove as a matter of 
policy to enable him to satisfy any inquiries by racing officials as to 
his driving. He kept no records of his betting because he claimed it 
was not a business with him. The amount subject to review was the 
result of two winning wagers on horses racing under taxpayer’s 
charge for the first time. Held (Messrs. W. M. Owen and A. P. 
Webb, Mr. R. A. Cotes dissenting) : On the evidence the sum in ques- 
tion was proceeds of a business carried on by taxpayer (5 C.T.B.R. 
(N.S.) Case 11). 

Taxpayer had been engaged in betting on horse racing all his 
life. For years 1940 to 1949 his income as returned and assessed 
consisted mainly of betting wins. In a few of those years he received 
and returned as income betting commissions. For 1950 he disclosed 
betting wins of £624, but claimed it was not assessable. From 1947 
to 1950 his only activity was punting. Held: The betting winnings 
were not assessable income (5 C.T.B.R. (N.S.) Case 40). 

It would appear that in Case 11, Board No. 2 did not have the 
benefit of guidance from the judgment of the High Court in Langford 
v. F.C. of T. (1954); 6 A.I.T.R. 140, which was applied in Case 40 
by Board No. 3 to the advantage of the taxpayer. 
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INTEREST PAYABLE ON WAR DAMAGE COMPENSATION 


A partnership in which taxpayer held a one-half interest owned 
leasehold and freehold coconut plantations in New Britain which 
were abandoned during the Japanese occupation of that island. 
During the year ended 30 June 1948, when the taxpayer was again 
resident in New Britain, the partnership received compensation and 
interest from the War Damage Commission in respect of damage to 
its plantations. Taxpayer objected that (1) his share of the interest 
of £1836 was exempt under s. 7 (1) of the Act; (2) the aggregate 
compensation and interest was a capital receipt; and (3) if the in- 
terest was assessable income, amounts appropriated by the War 
Damage Commission to pay certain partnership debts were allowable 
deductions. The debts under (3) were (a) interest of £156 owed to 
a bank on moneys borrowed prior to 1939 to improve a leasehold 
plantation; (b) an amount of £71 which taxpayer thought had been 
paid as interest on the balance of purchase moneys owing on a free- 
hold plantation; and (c) an amount of £360 for outstanding contri- 
butions due to the War Damage Commission. At the hearing taxpayer 
abandoned his claim under (1) above. 

Held: As to (2) the interest of £1836 was, in terms of the War 
Damage Regulations, separate from the compensation moneys and 
was therefore assessable income; as to (3) (a) the bank interest of 
£156 was not an outgoing incurred in gaining the assessable interest 
of £1836, (b) contrary to taxpayer’s claim no interest was payable on 
outstanding purchase moneys, and (c) (Mr. A. C. Leslie dissenting) 
the contributions were not outgoings incurred in gaining the assess- 
able interest of £1836 (5 C.T.B.R. (N.S.) Case 41). 


TRAVELLING EXPENSES FROM RESIDENCE TO BUSINESS 


Taxpayer, secretary of a cattle society in Ipswich, England, was 
unable to rent a house in Ipswich, and had secured one in a village 
19 miles away. He was required to have a motor car to visit farmers 
in the district. If the society’s business was to keep him at Ipswich 
all day, he went there by train. If he had to visit farms during the 
day, he perforce went to Ipswich by car. Taxpayer claimed a deduc- 
tion of the excess cost of travelling to Ipswich by car over the expense 
of going by train. Held: claim disallowed (Burton v. Rednall (1954), 
35 T.C. 435). 


SALE OF GOODWILL BY SOLE PROPRIETOR OF BUSINESS 
CONCURRENTLY WITH GRANT OF LEASE BY JOINT 
OWNERS OF LAND 


Prior to the 1952 amendment the definition of “‘premium”’ in- 
cluded consideration for or in connexion with any goodwill or licence 
attached to or connected with land a lease of which was granted, 
assigned, or surrendered. Applying Phillips v. F.C. of T. (1947), 
75 C.L.R. 332, 4 A.L.T.R. 89, Board No. 1 has held that goodwill con- 
sideration received by a sole proprietor of a business was not within 
the above description where a lease of the land and premises was 
granted to the purchaser by joint owners of the land although the 
recipient of the goodwill consideration was one of such joint owners. 
In such a case there is not complete identity between the recipient of 
the consideration and the grantor of the lease. 
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Taxpayer carried on business as a picture showman and was sole 
proprietor of the business which, however, was conducted in premises 
upon land which was jointly owned by taxpayer and his wife. During 
year ended 30 June 1946 taxpayer sold the goodwill of the business 
for £9500, and in connexion with the sale he and his wife for a con- 
sideration granted the purchasers an option to purchase the land; 
by a further agreement between taxpayer of the first part, his wife 
of the second part, and the purchasers of the third part, the taxpayer 
sold to the purchasers the goodwill of the picture theatre for £9500 
and taxpayer and his wife agreed pending exercise of the option to 
grant the purchasers a lease of the land. Memorandum of lease of the 
land from taxpayer and his wife to the purchasers was duly executed. 
On objection to assessment of the sum of £9500 as a “‘premium”’ it 
was conceded that the goodwill was attached to or connected with the 
subject land, but it was argued that the sum was nevertheless not a 
‘‘premium’’ as defined because there was not complete identity be- 
tween the recipient of the goodwill consideration and the grantor of 
the lease. Held: the goodwill consideration was not a payment made 
by the persons to whom the lease was granted to the persons who 
granted the lease and, accordingly, it was not a ‘‘premium’’ as 
defined (5 C.T.B.R. (N.S.) Case 47). 

**Tt is clear that one of two joint tenants may lease his share or 
both may join in one lease of the whole—Woodfall, Landlord and 
Tenant, 17th ed., p. 14. At the same time one of two joint tenants, 
acting alone, can do no more as lessor than lease his undivided interest 
in the land. It follows that where goodwill is attached to land one of 
two joint tenants, leasing his undivided interest, can do no more 
than pass to the lessee his own undivided interest in such goodwill. 
He is not capable of leasing the whole and his lessee would take subject 
to all the rights which the second joint tenant had both in the land 
and whatever goodwill attached to the land. 

‘Applying the decision in Phillips v. Federal Commissioner of 
Taxation (1947), 75 C.L.R. 332, 4 A.I.T.R. 89, in the light of the 
history of Division 4 it seems to me to follow that consideration paid 
for the special value added to land by reason of ‘local goodwill’ can 
only be assessable income where the person granting the lease can pass 
to his lessee the full benefit of such goodwill. What is taxed is the 
consideration paid for this special value and if the lessor cannot pass 
on to his lessee this special value there is no premium within s. 83. 
The taxpayer acting alone could not pass on to the lessees the good- 
will for, ex hypothesi, the goodwill attached to the land and all the 
taxpayer could pass on was his undivided interest as one of two joint 
tenants in the land and in the attached goodwill. The goodwill did 
not belong to the taxpayer, it attached to the land, and as he could 
not, acting alone, effectively pass this goodwill on to the lessees I am 
of the opinion that consideration received by him for goodwill cannot 
be regarded as a premium.’’ per Mr. A. C. Leslie. 


THERE ARE MORE OLD HARWELL SCIENTISTS THAN OLD 
INCOME TAX ASSESSORS 


London Punch recently reported the wife of a Harwell scientist 
as saying that she might feel a little depressed if her husband were 
just a civil servant working on something like income tax; but that 
at Harwell ‘‘we are all in on the beginning of something new.’’ 
Punch’s comment was: ‘‘That’s what they once said about income 
tax.’’ 
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I can assure the dear lady that there is nothing dull about income 
tax; on the contrary, it is highly exciting work. Australian assessors 
experience more fissioning in a day than Harwell would dream of in 
a month—witness the case of the multiple settlements to fission trust 
income; the multiple private companies to gain higher retention 
allowances and lower rates of tax; and the multiple contributions to 
superannuation funds constituted by fissioned companies. 

As for fusion: there are two mighty principles which daily pro- 
duce terrific explosions. The taxpayer’s principle is: ‘‘The rich get 
richer and the poor have children.’’ That of the taxgatherer is: 
‘* Alligators have no conscience.’’ Harwell has nothing to compare 
with the explosive force of these elements when fused. Moreover, the 
result is unpredictable, being in this respect quite unlike the applica- 
tion of Harwell’s equations. 

An Aberdonian doctor once told me that the definition of per- 
petual motion was a Jew chasing a Scot for the rent. This is true 
enough, but the motion is not quick enough; for speed try to watch 
a taxgatherer chasing a tax-dodger. The speed is beyond that of 
light, and the chase will never end. (J.A.L.G.) 


EMPLOYEE’S CAR RUNNING EXPENSES 


Car used in course of duties——Taxpayer, who was employed as 
infant welfare sister by a local government body, claimed a deduction 
of £131, less £20 allowance, motor car depreciation and running 
expenses, She used the car in visiting homes within the municipality 


in the course of her duties. The Commissioner allowed £20 of the net 
£111 claimed. Of the year’s 2500 mileage, 500 was admittedly private 
and 300 was in travelling between taxpayer’s home and the health 
centre. Taxpayer also claimed £12 travelling expenses incurred in 
inspecting and fitting out a newly-acquired property from which 
rent was derived. Held: (i) 1700+2500 of £132—£90 was deductible 
for car expenses; (ii) the sum of £12 was an outgoing of a capital 
nature (5 C.T.B.R. (N.S.) Case 49). 


ACTRESS EXPLOITING FILM DISTRIBUTION RIGHTS 


For £1000 taxpayer, an actress, acquired for a period of five 
years the sole right to exhibit or exploit in the United Kingdom a 
film in which she played the leading part; subject to her recouping 
herself the £1000, receipts from the film’s exploitation were to be 
divided equally between her and the vendor of the right. Taxpayer 
then assigned her rights to a film distributing company on terms that 
she should receive the first £1000 of gross receipts plus 70 per cent 
of the balance of receipts from exhibition of the film by the company. 
She claimed that her half share of the percentage received from the 
company were not annual payments liable to tax. Held: although tax- 
payer did not carry on the business of film distributor, she had used 
her asset or right in a way that produced income as a share of the 
distribution proceeds in the hands of the distributing company 
(Mitchell v. Rosay (1954), 35 T.C. 496). 


SUBSIDIES RECEIVED BY TROTTING CLUB 


The South Australian Trotting League, with which taxpayer— 
a country club—was affiliated, made levies on the totalisator turnover 
of all affiliated clubs to provide a fund for the assistance of country 
clubs. The greatest contributor was the one metropolitan club. All 
but one of the country clubs regularly made requests for payments 
from the fund and their requests were readily granted. Taxpayer 
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club contended that payments to it from the fund were donations 
from the league and were therefore not assessable. Held: (per Messrs. 
Owen and Cotes) the payments were receipts of an income nature 
and were assessable under s. 25 (1); (per Mr. Webb) the payments 
were in the nature of subsidies and were assessable under s. 26 (g) 
(5 C.T.B.R. (N.8.) Case 42). 


THE SWINDLE SHEET 

In a recent Canadian taxation case, where the judgment was 
given in French, our old friends appear in delicious garb: ‘‘ Frais de 
représentation’’ (entertainment expenses) ; ‘‘Diners d’affaires’’ (busi- 
ness dinners). The latter might be of interest to the author of ‘‘ Frac- 
tured French’’ when preparing a new edition of that work—doubt- 
lessly quite a few.dinners of ‘‘affairs’’ slip into the swindle sheet. 


GOODWILL 

Purchaser of goodwill of studio photographer not entitled to deduc- 
tion as for “premium” on a lease.—In August 1948 taxpayer com- 
pany purchased the business of a studio photographer who for 19 
years had carried on his business under a trade name on the seventh 
floor of a city building. The vendor assigned to the purchaser the 
unexpired period of 17 months of a lease of the studio premises and 
the right to use the trade name. The purchase price of the business 
was £2500, including £50 for the assignment of the lease and £1750 
for the goodwill. Access to the studio was gained by use of a lift at 
the end of a passage opening from the street frontage. In 3 C.T.B.R. 
(N.S.) Case 64 a Board held that the vendor was not assessable on 
the £1750 because the goodwill was not ‘‘attached to or connected 
with’’ the premises. The purchaser company now sought in effect to 
upset the earlier decision in favour of the vendor. Evidence of three 
witnesses for the purchaser was directed to show that customers were 
attracted by the site, and that the business which followed was deter- 
mined largely by the sales effort of the receptioniste. A fourth witness 
who, unlike the others, had been an employee of the vendor, did not 
agree that the work of the photographer himself was relatively unim- 
portant and there was evidence that the vendor had substantial repeat 
work because of the quality of the work done. Evidence was also 
sworn for the purchasing company that what it had wanted was the 
site and the lease and not the vendor’s personal goodwill. Held on 
the evidence: the goodwill of the vendor in the instant case was not 
attached to or connected with land a lease of which was assigned and, 
accordingly, the purchaser was not entitled under s. 88 to a deduction 
in respect of the sum of £1750 (5 C.T.B.R. (N.S.) Case 46). 

‘*The evidence of G. I regard as establishing that the goodwill 
in question was not attached to or connected with land a lease of which 
was assigned, and in so far as it conflicts with that of M. I think it is 
to be preferred. The evidence given by M. and the other witnesses 
called in the present case which was directed to showing that as a 
general rule the goodwill of photographic businesses did not attach 
to the personality or ability of the photographer I regard as irrelevant 
since nothing was done to relate it to the business sold by G. What 
practices obtain or what methods are adopted in other similar busi- 
nesses cannot, without more, establish anything in relation to the 
goodwill of another business whose only resemblance to the former 
is that it produces a similar article.’’ per Mr. A. P. Webb. 

The above decision applies under the law as it existed prior to the 
1952 amendments. 
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LIFE EXPECTATION OF ANNUITANT FOR PURPOSES OF 
SECTION 26AA 


Regulation 4a prescribes the Australian Life Tables 1946-1948, 
published by the Commonwealth Statistician, as tables to be used in 
ascertaining for the purposes of s. 26aa the life expectation of an 
annuitant. The following is a selection of life expectations of males 
and females aged between 60 and 70 years. The second column rep- 
resents the average number of years lived after the exact age stated 
in the first column. 





~ 


MALE FEMALE 


Present Expectation ~ Present Expectation 
age of life age of life 


60 .. .. 15.36 60 .. .. 1811 
Ee oe ee es 
62 .. .. 14.06 62 .. .. 1661 
bel ieee 63° .. 2. 15.87 
12.84 ee ae 1615 

12.25 ct we 

11.68 renter 

11.12 .. ae 18.06 

10.58 eee 129,40 

10.06 se) vel) MAC 

9.55 ve ent Se 


EXAMPLE: 


A, a male taxpayer, buys a life annuity of £500 per annum to 
begin at 65 years. The purchase price is £5639. 


The portion of the annuity assessable under s. 26a is calculated 
as follows: 


Annuity * ey a3 a £500 
Less: 5639+12.25 .. BS Ke 460 


Assessable income under s. 264A .. £40 


BAD DEBTS 


Whether person carrying on business of lending of money.—To 
avoid his personal registration as a money-lender taxpayer claimed 
that he used as a cloak for his own money-lending activities a cash 
order company in which he was a majority shareholder. All moneys, 
whether by way of loans or repayments, passed through a No. 2 
Account in the company’s name; none of the company’s moneys from 
its own business ever passed through that account; all loans were 
first approved by the taxpayer and then the necessary documents and 
formalities were completed in the cash order company’s name by an 
employee of another business owned by taxpayer; the cash order com- 
pany then drew a cheque for the loan on the No. 2 Account. Separate 
accounts were prepared in relation to the No. 2 Account and the 
resultant profit or loss was included in taxpayer’s personal return 
of income and he was assessed accordingly. However, for year ended 
30 June 1947 the Commissioner disallowed a deduction claimed for 
£6000 as a bad debt. The sum of £6000 was the irrecoverable balance 
of a loan of £12,000 following a compromise executed in September 
1946 between the borrower and the cash order company. The evidence 
disclosed that over seven years 282 loans for sums totalling nearly 
£200,000 passed through the No. 2 Account. 
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Held on the evidence: that taxpayer was the principal in all the 
No. 2 Account transactions; that he was carrying on the business of 
the lending of money; that the £6000 was a bad debt written off as 
such during year ended 30 June 1947; and, accordingly, that the bad 
debt was allowable as a deduction under s. 63 (5 C.T.B.R. (N.S.) 
Case 45). 


ae ESTABLISHED FOR THE ENCOURAGEMENT OF 


Section 23 (g) (ii) exempts the income of a society ‘‘established 
for musical purposes, or for the encouragement of music, art, science 
or literature.’’ There appears to be no decision on the meaning of 
the word ‘‘art’’ in the context of s. 23 (g) (ii) ; it may be remarked 
that the collocation of words used in the provision varies from the 
usual ‘‘science, literature, or the fine arts.’’ 

The term ‘‘fine arts’’ is not now interpreted in the restrictive 
sense of the plastic arts alone—such as painting, sculpture, and 
architecture. Thus, music is included among the fine arts (Royal 
College of Music v. Westminster Vestry, [1898] 1 Q.B. 809). Whether 
drama and dramatic art is within the term has not been decided, 
although in Nonentities Society v. Linley (1954), 47 R. & L.T. 426, 
the English Court of Appeal were inclined to favour the view that 
the presentation of acknowledged masterpieces in drama would be 
within the term ‘‘fine arts’’ and this view was not questioned in 
English Folk Dance and Song Society v. O’Sullivan, [1955] 2 All 
E.R. 845, where the Court of Appeal held that the activities of the 
society in encouraging the performance of the old and traditional 
dances (e.g. morris dances, sword dances, and country dances such as 
‘‘The Lancers’’) and songs (e.g. ‘‘Gathering Nuts in May,’’ ‘‘ Here 
We Go Round the Mulberry Bush’’) in the old and traditional manner 
were not such as to qualify it for exemption as being instituted for 
purposes of the fine arts exclusively. 

In deciding that folk dancing is not within the class of the fine 
arts, Sir Raymond Evershed, M.R., thought also that modern ballroom 
dancing must be excluded, but he thought, without deciding, that 
ballet dancing might be within the term. Jenkins, L.J., who was 
prepared to treat the fine arts as including, for example, poetry, elo- 
quence, and music as well as painting, sculpture, and architecture, 
said :— 

‘“*If music and drama rank as fine arts, I see no justification for 
holding, as a general proposition, that dancing, which in some of its 
forms is closely allied to music and the drama, ean never do so. 
I observe that the Ozford English Dictionary under the word 
‘Ballet’ says that it is ‘now for the most part regarded as an artistic 
exhibition of skill in dancing’, and this perhaps affords an example of 
a form of dancing fit to be recognised as one of the fine arts. It by 
no means follows, however, that all dancing is in itself fine art, or that 
everybody who dances any form of dance on any occasion is prac- 
tising the fine art of dancing. An artistic exhibition of skill in 
dancing may be a fine art, but L cannot bring myself to hold that 
dancing of the sort in which the assembled company take part for 
their own amusement at a ball or similar function can properly or 
reasonably be so described. Dancing of that sort is, to my mind, no 
more than a recreation or pastime—dancing as a social amusement as 
distinct from dancing as a fine art.’’ 
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MINING OPERATIONS 


Extraction of kaolin or ball clay by open-cut method.—Taxpayer 
was lessee under a Crown lands mineral lease of a property where 
there was a deposit of a rare mineral or clay called ball clay or kaolin 
which is used for the manufacture of pottery, porcelainware, ete. The 
deposit was in a hill or mound above plain level. The overburden 
was at first removed by bulldozer and later by drilling and blasting. 
The clay itself was then blasted out. In general the operations pro- 
ceeded by the open-cut method. In 1949 the State Mines Department 
tested the lode of clay to ascertain its quality and extent and to assist 
the taxpayer in determining the most economical method of extracting 
it. In his return for year ended 30 June 1950 taxpayer claimed a 
deduction of £100 paid to the Mines Department for its services in 
carrying out the tests. The claim was made on the basis that taxpayer 
was, within the meaning of s. 122, ‘‘earrying on mining operations”’ 
and he elected under s. 123 for an outright deduction of the £100 as 
being expenditure for development of the mining property. Held: 
allowing the claim, taxpayer’s activities constituted the carrying on 
of ‘‘mining operations’’ (5 C.T.B.R. (N.S8.) Case 48). 

The above decision should be read in light of the later judgment 
of Kitto, J., in New South Wales Blue Metal Quarries Ltd. v. F.C. 
of T. (1955) (not yet reported), where his Honour stated the follow- 
ing general proposition: Whilst the expression ‘‘mining operations”’ 
is nowadays ordinarily extended not only to underground working 
for minerals but also to surface excavations and open-cut workings 
for some substances such as coal, copper, iron ore, and scheelite, yet 
it is not ordinarily applied to open workings for some other sub- 
stances such as freestone and granite the obtaining of which does not 
eall up, by association, the idea of mining but rather that of quarry- 
ing. An appeal from the Blue Metal decision is awaiting hearing by 
the Full High Court. 


A MEANS OF REDUCING TAXATION 


I received a letter from a friend who is a chartered accountant, 
prpctiene in London. He had occasion to administer a castigation 
or a sin of omission on my part. I am used to English castigatiens, 
as, inter alia, I married an English wife. I shall begin to worry when 
they cease castigating me. The letter goes on to say: ‘‘I forget the 
penalty nowadays. It used, of course, to be decapitation on Tower 
Hill. I daresay that in these effete days when so-called delinquent 
children are kept amused at the taxpayers’ expense (about £15 a 
week, I fancy) instead of beating the little so and so’s, the penalty is 
somewhat less severe. We might try sending these brutal brats to 
Eton. It would certainly be much cheaper—only £8 a week, and the 
little devils would still be beaten in the good old fashioned way.’’ 
N.B.—The annual fee for Eton College is £360, but there are a 
few extras. [J.A.L.G.] 


OVERSEA TRAVELLING EXPENSES 


Deduction where wife accompanies director-husband.—The govern- 
ing director of taxpayer company engaged in selling jewellery and 
fancy goods went to the United Kingdom on a business visit with his 
wife. The total cost to the taxpayer company was £3244, of which the 
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Commissioner allowed one-quarter on the basis that one-half was 
applicable to the wife and was not deductible, and that half of the 
remaining half applicable to the governing director was of a capital 
nature in obtaining new agencies. It was established at the hearing 
that the main purpose of the visit was to arrange for the purchase 
of trading stock on advantageous terms, although some agencies were 
also obtained from which commissions were subsequently derived. 
The evidence also showed that the wife of the governing director was 
skilled as a buyer of women’s dress accessories and jewellery and 
that her advice had been often sought and generally adopted. Held: 
The total claim of £3244 should be reduced (a) by £325 being ten 
per centum considered to be of a capital nature as applicable to 
arrangements made for selling agencies, and (b) by £192 being one 
ear of the oversea living expenses of the wife (5 C.T.B.R. (N.S.) 
ase 52). 


The managing director of a parent company, which had been 
granted a franchise for the distribution of the products of an 
American organisation, went to America on behalf of its wholly-owned 
taxpayer subsidiary, to attend a school for merchandising methods. 
He was accompanied by his wife, who was also a director of the 
parent company and who assisted him socially and in a secretarial 
capacity. The managing director and his wife held the majority of 
the shares in the parent company. The Commissioner disallowed one 
half of the oversea travel expenses as being applicable to the wife 
and not deductible. Held: The main reason for the wife’s trip was 
domestic and the taxpayer company had failed to show what portion 
of her expenses was applicable to services of a business nature. The 
objection was referred back to the parties to determine the correct 
allocation of the cost applicable to the managing director and his 
wife respectively (5 C.T.B.R. (N.S.) Case 53). 


The governing director and his wife held all the shares in tax- 
payer company, which imported ready-cut houses from England. An 
English company acted as buying agent in England for taxpayer, 
and one of its directors was lavishly entertained when he visited 
Australia. Because of delays in obtaining deliveries from England, 
taxpayer’s governing director flew over and his wife accompanied 
him. Of £1016 local travelling and entertainment expenses and £660 
air fares for the oversea visit, the Commissioner arbitrarily disallowed 
£250 and £330 respectively. Held: of the local expenses only £25 
should be disallowed, and of the air fares two-thirds should be 
allowed (5 C.T.B.R. (N.S.) Case 54). 


A private company owned and operated a suburban hotel. The 
bulk of the income came from liquor sales, but there were some twelve 
bedrooms available for guests. In 1950 the managing director and his 
wife spent six months abroad. Before leaving Australia introductions 
to oversea hotel-keepers were obtained from trade associations. There 
was evidence that some 40 or 50 hotels were visited for inspection and 
interviews with managements. The managing director directed his 
enquiries to bar and lounge service ete., and his wife enquired into 
matters affecting accommodation and meals. On their return it was 
found that for various reasons not many of the ideas gleaned could 
be put into local practice. On a claim for a deduction of £2660 
charged in the 1949-50 accounts as oversea travelling expenses— 
Held: a deduction of £850 should be allowed (5 C.T.B.R. (N.8.) 
Case 55). 
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SHARE-FARMING ARRANGEMENTS 


A farmer and a firm of agricultural merchants agreed te grow a 
crop of carrots on land occupied by the farmer. The farmer provided 
horse labour ; the merchants provided seed, manure, and hand labour, 
and harvested and sold the crop. Out of the proceeds each party was 
to be paid his expenses anil any balance was to be divided equally. 
Held: there was a joint venture and a partnership (George Hall & 
Son vy. Platt (1954), 35 T.C. 440). 


TRAVEL BETWEEN HOME AND WORK 


236. The expense of travelling from home to work is not treated 
as an expense deductible in the computation of profits under 
Schedule D or in the computation of taxable income under Schedule E. 
It is often claimed that it should be. If strict logic were applied the 
claim would fail on the ground that profits are made or remuneration 
earned by the work done at the place of work, and that the cost of 
getting to and from the place is not a charge upon those moneys. We 
think that this argument is supported by the wider consideration 
that (a) as virtually every earner has some cost to meet in getting to 
and from work, an allowance would be claimed for nearly every 
earned income, and (b) the amount of the allowance would vary 
very much as between one taxpayer and another, according to the 
distance between his home and his place of work. Now a large element 
of personal choice enters into his decision where he will live and 
where he will work. One man may live further from his work for 
the sake of lower living costs or other advantages for himself and his 
family, another may live nearer but at a higher cost in other respects. 
Since the tax system does not take account of the variations in living 
costs and other advantages, it seems to us undoubtedly the better 
rule that it should refuse any allowance for the particular cost of 
travel from home to work, the significance of which is so much bound 
up with these other factors. 

237. While we are satisfied with the correctness of the general 
rule, it is plain that the shortage of living accommodation which has 
prevailed in recent years gives some artificiality to the argument that 
a man has freedom of choice to determine where he will live in rela- 
tion to his work. In many cases he has little choice: he settles in 
where he can, especially if he has taken up new employment, and the 
actual measure of the expense of getting to his work is, in effect, 
beyond his control. But to identify these cases over the whole field of 
Schedule D and Schedule E and to make special allowance for the 
extra cost thrown upon them seems to us to involve an impossible 
administrative burden and one that would not be justified by the 
hardship involyed. The basic difficulty is that there are no clear lines 
of distinction and each ease would require an elaborate inquiry. The 
Finance Act 1942, s. 26 [now Income Tax Act 1952 s. 159] introduced 
a war-time measure which represented an attempt to provide on a 
small seale for additional travelling expenses thrown upon a tax- 
payer by war circumstances. We understand that it proved very 
difficult to administer, even within its limited range. We think that 
its applicability as a war-time measure must now be taken to be 
exhausted. Consequently we recommend its repeal—Eztract from 
Final Report (1955) of U.K. Royal Commission on Taxation of Profits 
and Income. 
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IMMORTAL TAX 


From the beginnings of organised society, in ancient Sumer, 
there had to be a tax. Organisation spells rule; a rule means kings, 
priests and accountants. The k.p.a. need food, shelter and raiment. 
At first they conduct their own farms, but affairs of state become too 
pressing and the k.p.a. must be supported by the direct producers of 
their needs and wants. Here begins the tax. As Keats might well 
have written :— 

Thou wast not born for death, Immortal Tax. 
No wealthy generations tread thee down. 
The tax I paid this passing day 
Was paid to emperor by clown. 


The history of taxation from ancient Sumer to modern Iraq is 
most of the story of that cradle of civilisation. But it is of only one 
of its taxes I wish to speak—the dish parasi, a very dainty dish to set 
before the king. 

I have often thought of the dish parasi during the last few years 
when I have tried to eat the garbage set before me in some of our 
country hotels. The best that can be said of it is that one has trodden 
on worse. Many a time and oft there came a strong desire to add a 
few pineapple tops to the garbage, and inflict the whole on the land- 
lord in a painful fashion not to be recounted in these pages. 

But these stern but justified measures have given place to the 
desire to impose the more profitable, if less painful, dish parasi. This 
tax is referred to by Seton Lloyd in Foundations in the Dust, where 
the author recounts the great Assyriologist Layard’s impressions of 
the contemporary Governor of Mosul, Mohammed Keritli Oglu, when 
they met a little over a hundred years ago. Layard described Ugly 
Oglu thus: ‘‘He had one eye and one ear; he was short and fat, 
deeply marked by the smallpox, uncouth in gestures and harsh in 
voice.’’ The Governor’s appearance and behaviour were well matched. 
Layard goes on to refer to Oglu’s revival of the tax, dish parasi, on 
villages which he visited, ‘‘as compensation for wear-and-tear on his 
teeth while eating their food.’’ Oglu had the grace of humour. Layard 
refers to his well-known gambit of pretending to be dead in order to 
punish and confiscate the property of those who openly rejoiced. 





s A NEW BOOK BY DONNELLY, “PROFITABLE BUSINESS © 
WRITING” 
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DEDUCTIBLE GIFTS 


Section 78 (1)(a) of the Principal Act has been amended by the 
1955 Act to allow the deduction of gifts to the Duke of Edinburgh’s 
Study Conference Account maintained by the Department of Labour 
and National Service, as well as gifts to the Australian and New 
Zealand Association for the Advancement of Science and the Aus- 
tralian Administrative Staff College. 

His Royal Highness the Duke of Edinburgh has sponsored a 
Study Conference to be held at Oxford in July 1956 for the purpose 
of considering the human problems of industrial communities within 
the British Commonwealth and Empire. The Treasurer said that it is 
intended that Australia shall be represented at the Conference by 
twenty-five delegates chosen from various sections and levels of in- 
dustry. For the purpose of paying the travelling expenses of these 
delegates (which are estimated to cost about £15,000), a fund is being 
established by the Commonwealth Department of Labour and National 
Service. Part of the fund moneys has been contributed by the 
Commonwealth but, to the extent of about £10,000, contributions are 
sought from organisations of employers and employees, as well as 
from professional bodies and industrialists. 

The Study Conference will be of undoubted value to Australian 
industry and the Government thought it appropriate that contribu- 
tions should be allowed as income tax deductions. This amendment 
first applies to gifts made during year of income ended 30 June 1955. 

Under existing provisions of the Assessment Act, gifts to the 
Australian Academy of Science are allowed as deductions. The Prin- 
cipal Act has now been amended to extend a similar allowance to 
gifts to the Australian and New Zealand Association for the Advance- 
ment of Science. The amendment first applies to gifts made in year 
of income ending 30 June 1956. 

A recently established institution which is now included within 
the scope of the allowance is the Australian Administrative Staff 
College. The primary objects of this College are the instruction of 
men and women in leadership, administration and cognate subjects, 
and the carrying out of research into the best methods of administra- 
tion. In many respects, its objects and functions are comparable with 
those of a public university, gifts to which are already allowed as 
deductions. The amendment first applies to gifts made in year of 
income ending 30 June 1956. 


EXEMPTION OF INCOME FROM MINING AND TREATING 
URANIUM 


New s. 25p, as substituted by the 1955 Act for the original pro- 
vision, liberalises in two particulars the conditions attached to the 
original exemption of income from mining for uranium. First, the 
new provision removes the earlier qualification that, in the case of a 
resident company, not less than three-quarters of the voting power 
should be controlled by resident individuals, so that the exemption 
now applies to all companies resident in Australia. Secondly, the 
new provision extends the exemption to income derived from the 
treatment in Australia (which includes Papua) or New Guinea of 
uranium ore for the purpose of recovering uranium concentrates. As 
before the exemption applies to income derived from the working of 
a mining property for the purpose of obtaining uranium ore. The 
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extension of the exemption to income from the treatment of ore 
applies only if the treatment is carried out by the company or in- 
dividual who mines the ore, but it is not necessary that the treatment 
should be carried out on the mining property or in the course of 
working the mining property. The new liberalised provision first 
applies for year of income ended 30 June 1956. 

Like its predecessor new s. 23p applies only to relevant income 
derived before the end of the year of income that ends on 30 June 
1960. It is still a condition of the exemption that the Commissioner 
should be satisfied that the uranium recoverable has or will become 
the property of the Commonwealth or has or will be sold or disposed 
of to a person approved by the Commonwealth. Where the taxpayer 
carries on operations for purposes which include the production of 
income that is exempt under s. 23p and of income that is assessable, 
the allocation of deductions against exempt and assessable income is 
such as the Commissioner considers just. 


DIVIDENDS PAID OUT OF EXEMPT INCOME DERIVED 
FROM URANIUM MINING 


As explained in the preceding note the exemption provided by 
original s. 23p has been liberalised by new s. 23D so as to extend that 
exemption to income derived (during the years of income ended 
30 June 1956 to 1960 inclusive) not merely from the working of a 
mining property for uranium ore, but also from the treatment of 
uranium ore so obtained by the taxpayer. Section 44 (3) as enacted 
by the 1955 Act has the effect of extending the exemption granted by 
s. 44 (2)(c) of dividends paid out of exempt income from the work- 
ing of a uranium mining property to dividends paid out of exempt 
income from the treatment of uranium-bearing ore. The amendment 
to s. 44 first applies to assessments of income of year of income ended 
30 June 1956. 

Where a company receives exempt dividends from a company 
engaged in the working of a uranium-mining property and in the 
treatment of ore obtained therefrom and, in turn, it pays a dividend 
to its shareholders wholly and exclusively out of such exempt divi- 
dends, the shareholders are also exempt in respect of that dividend. 
The exemption does not apply to the ultimate shareholders where 
there are two or more interposed companies. 


PRIMARY PRODUCERS—DEPRECIATION 


Amongst the amendments made by the 1955 Assessment Act is a 
provision which extends by one year the special twenty per cent 
depreciation allowance to primary producers. 

This special depreciation allowance was introduced in 1952 as 
one of a number of measures designed to assist in the drive for in- 
ereased production in the primary industries. Under the principal 
Act, a deduction is allowed in each of five years of one-fifth of the 
cost of — 

(a) structural improvements situated on land used for agri- 
cultural or pastoral purposes if constructed between 1 July 
1951 and 30 June 1955 or, in the case of improvements 
commenced before 30 June 1955, if completed by 30 June 
1956 ; and 
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(b) plant, machinery and equipment (other than passenger 
motor vehicles) used wholly and exclusively for agri- 
cultural or pastoral purposes, if installed between 1 July 
1951 and 30 June 1955. 


Section 7 of the 1955 Act extends the period of operation of this 
special allowance to 30 June 1956. Structural improvements which 
are commenced before 30 June 1956 and completed by 30 June 1957 
will also qualify for the special allowance. 


Referring to the above amendment the Treasurer, Sir Arthur 
Fadden, said in his second reading speech on the Bill :— 


‘*When I announced extensions of the primary producers’ de- 
preciation allowances some months ago, I made it clear that the 
Government’s decision should be regarded as an interim one. Final 
consideration of the question would necessarily have to await a com- 
prehensive examination of the Hulme Committee’s report on deprecia- 
tion rates generally. 

‘*As Honourable Members know, the recommendations of that 
Committee have been very carefully considered by the Government, 
but, for reasons explained in the Budget Speech, the conclusion was 
reached that the wisest course, for the present, would be to defer 
action on the general issues of depreciation allowances.’’ 


RESIDENTS OF ISOLATED AREAS 


Sections 3 and 11 of the Assessment Act 1955 amend the Prin- 
cipal Act to provide exemptions and deductions for residents of 
Macquarie and Heard Islands, the Australian Antarctic Territory 
and Cocos or Keeling Islands. 


Section 79a of the Principal Act has provided, for some years 
now, for a zone allowance to residents of isolated areas. In the case 
of residents of the more isolated area—known as Zone A—a deduc- 
tion of £120 per annum is allowed. The disadvantages suffered by 
residents of the places named above are as great as those encountered 
by those resident in the present Zone A. 


The Treasurer stated that, in anticipation of these amendments, 
the deduction of £120 has, since 1 July 1952, been taken into account 
in fixing the amount of tax instalments deducted from salaries and 
wages of residents of those areas. The 1955 amendments bring the 
assessments of the people concerned into line with the tax instalments 
deducted from their earnings. 


Exemption of residents of Cocos Islands.—So far as residents of 
Cocos or Keeling Islands are concerned, an even wider concession is 
granted. As these islands will shortly become one of the external 
territories of the Commonwealth, the Government thought it appro- 
priate that residents of the islands should receive the same exemptions 
as those applying to other Australian external territories—Papua, 
New Guinea and Norfolk Island. 

It is accordingly provided by an amendment to s. 7 of the Assess- 
ment Act that residents of Cocos or Keeling Islands shall be wholly 
free from Commonwealth tax on income derived by them from sources 
within those islands. This exemption operates on and from 1 July 
1953. 
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TAXATION OF FRIENDLY SOCIETY DISPENSARIES 


Despite the enactment by the Assessment Act (No. 2) 1947 of 
Division 9a, friendly societies and friendly society dispensaries were 
exempt under s. 23 (g)(i) from income tax on all income received 
before 4 November, the day on which new Division 9a as enacted by 
the Assessment Act 1955 came into operation. This was so because the 
Pharmaceutical Benefits Act 1947, to which old Division 94 was re- 
lated, never became operative and because s. 10 (2) of the Assess- 
ment Act 1955 specifically provides that old Division 94, which was 
repealed by that Act, shall be deemed never to have had any force or 
effect. 

New Division 9a as inserted in the Principal Act by the Assess- 
ment Act 1955 came into operation on 4 November, the day it received 
the Royal Assent. By virtue of s. 10 (3) of the 1955 Act the new 
Division does not apply in respect of amounts received by a friendly 
society dispensary before 4 November, the date of commencement of 
the new Division. In respect of amounts received on or after that 
date a friendly society dispensary is taxable, on the basis that it is a 
‘‘non-profit company,’’ on a deemed taxable income of ten per cent 
of the aggregate of its gross receipts comprising amounts received 
from the Commonwealth under the National Health Services Scheme 
and the gross proceeds from trading with the general public, includ- 
ing members of friendly societies. However, amounts received by 
friendly society dispensaries in the form of per capita payments 
from their constituent friendly societies for the provision of benefits 
to members of those societies continue to be free from income tax. 


The new Division applies where a friendly society dispensary is 
an approved pharmaceutical chemist for the purposes of the National 
Health Act 1953, s. 91 of which defines ‘‘friendly society dispensary’’ 
as meaning a pharmaceutical chemist, being a friendly society or a 
body (whether corporate or unincorporate) carrying on business for 
the benefit of members of a friendly society or friendly societies. 


Friendly society dispensaries being deemed to be ‘‘non-profit 
companies’’ will pay tax only if the deemed taxable income exceeds 
£104 and then, for the current year of tax, at the rate of 5s. in £ on 
the first £5000 of taxable income and at the rate of 7s. in £ on the 
excess of taxable income over £5000. 


SALES OF LIVE STOCK NECESSITATED BY TICK 
ERADICATION CAMPAIGN 


A Tick Eradication Campaign designed to eradicate cattle tick 
from dairying and beef cattle districts on the North Coast of New 
South Wales enters an active phase in January 1956. The campaign 
obliges some stockowners to dispose of substantial numbers of cattle 
and to refrain from restocking for at least sixteen months. Although 
such sales of live stock are forced sales the stockowner would, apart 
from some special provision, be assessable in the year of sale on the 
full profits made, with the result that the tax assessed might make it 
difficult for him to purchase cattle for restocking at the end of the 
eampaign. To minimise these financial difficulties a new para. (c) 
was inserted in s. 36 (3) by the 1955 Act to give the stockowners 
concerned a right to elect if they so desire to be taxed on one-fifth 
of ‘‘the profit on the disposal of the live stock’’ (as that expression 
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is defined in s. 36 (8)(b)) in each of the five years commencing with 
the year in which the stock is sold. The amendment first applies to 
year of income ended 30 June 1955. For the income year 1954-55 
notice of election (which must be in writing) may be given on or 
before 31 December 1955 (s. 5 (2) of the 1955 Act) and in respect of 
subsequent years on or before the date of lodgment of the return 
for the year concerned. The Commissioner has power to extend the 
time for lodgment of an election. Subsections (4) and (5) of s. 36 
give a right of election to each member of a partnership and to the 
trustee and/or beneficiaries of a trust estate. A taxpayer who makes 
an election under s. 36 (3) is not entitled to a rebate under s. 160 if 
he should dispose of his business in a year to which the election 
applies. 

The concessional basis of taxing profits arising from forced sales 
of live stock as above mentioned is to ensure that the proceeds of such 
disposals are not so diminished by taxation as to leave insufficient 
money to finance re-stocking when the campaign is ended. The new 
provisions grant stockowners, in the above circumstances, a right of 
election to have one-fifth only of the profit arising from such forced 
sales included in the assessable income of the year of sale and one- 
fifth in the income of each of the next four succeeding years. 


Section 36 (8)(b) prescribes the method to be adopted in caleu- 
lating the profit on the disposal of live stock where an election is 
made to spread the profit. The profit is ascertained by deducting 
from the sale price (or the market value, where the live stock is sold 
with other assets, or where the disposal is otherwise than by sale)— 

(a) in the case of live stock which were on hand at the be- 
ginning of the year in which the sale took place—the value 
at which that stock would be taken into account in making 
the taxpayer’s assessment in respect of that year ; 

(b) in the ease of live stock which were purchased during the 
year—the purchase price of the live stock; 

(ec) in the ease of live stock which were acquired otherwise 
than by purchase during the year, e.g., by way of gift— 
the amount which in such circumstances is deemed to be 
the purchase price of the stock. 


Each portion of profit carried forward during the period of four 
years is deemed to be income derived from primary production. The 
effect is that, whether or not the taxpayer continues to carry on a 
business of primary production during those years, the provisions of 
the Act for the averaging of incomes from primary production will 
continue to apply in assessments for those years. 


1955-1956 RATES OF TAX 


Rates of tax payable for the financial year 1955-1956 are con- 
tained in the Income Taz and Social Services Contribution Act 1955, 
referred to hereunder as the 1955 Rating Act. As the rates are the 
same as for the preceding financial year it is assumed that provisional 
tax for 1955-1956 will be included in assessments issued on returns 
for year of income ended 30 June 1955 at an amount equal to the tax 
assessed on income of that year. Scales for tax instalment deductions 
from wages and salaries remain unchanged from those that have been 
in force since October 1954. 

D ber 1955 
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The rates of tax as now declared apply, in the ease of individuals, 
to income derived during the current year of income ending 30 June 
1956. In the case of companies the rates apply to income derived 
during year of income ended 30 June 1955, 


General rates of tax payable by individuals for year of tax ended 
30 June 1956.—The general rates of tax payable by individuals on 
income derived during year of income ending 30 June 1956 are set out 
in the First Schedule. The general rate of tax is payable on income 
derived from all sources, whether personal exertion or property. 


The amount of tax payable by individuals may be readily ascer- 
tained by reference to the following table: 


Tazable Income 
From all Sources Taz Payable 


eGR UE. oe oe ld. on each £1 
£101 Se kas 3d. £linexcessof £100 
151 Be 6h se 7d. 150 
201 sa 5 ee 11d. 200 
251 ae Ne 15d. 250 
301 pa a8 20d. 300 
401 ea tUs 16 26d. 400 
501 GOR? Sh! 04 27 30d. 500 
601 PR. Cus 39 34d. 600 
701 COR ii! as 53 38d. 700 
801 ne 69 42d. 800 
901 8 eee 87 46d. 900 
1,001 J ae 106 52d. 1,000 
1,201 Tt ae 149 59d. 1,200 
1,401,, 1600 .. .. 198 65d. 1,400 
1,601 BO es wc 252 71d. 1,600 
1,801 i fk. so 312 77d. 1,800 
2,001 | 2 Saee 376 85d. 2,000 
2,401 8 ee 517 92d. 2,400 
2,801 eee 671 99d. 2,800 
3,201 ROO .4 az 836 105d. 3,200 
3,601 (me. 2.4. ee 111d. 3,600 
4,001 ,, 4,400 .. .. 1,196 1174. 4,000 
4,401 CO ears | 124d. 4,400 
5,001 | Oe, 132d. 5,000 
6,001 8,000 .. .. 2,251 139d. 6,000 
8,001 ,, 10,000 .. .. 3,409 11 145d. 8,000 
10,001 ,, 16,000 .. .. 4,617 18 152d. 10,000 
16,001 and over .. .. 8,417 18 160d. 16,000 


= alll alll nn) = 
oar OOK Oe He Oe eo Oo 


aanaaa a 
FPR MDMWOOCOSCSCSOOCKHKR OCMOROWOBOASOHAHSO 


General rate of tax by reference to average income of primary 
producers.—In the case of a person (not being a company) whose 
income includes income from primary production, the rate of tax 
depends upon an average taxable income, which is, in the generality 
of ‘cases, the average of the income of the previous four years and 
that of the current year. 


Section 6 (2), in conjunction with the Second Schedule of the 
1955 Rating Act, declares the rates of tax in cases where the averaging 
provisions apply. 
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The Second Schedule reads as follows :-— 


**In the case of a taxpayer to whose income Division 16 of 
Part III of the Assessment Act applies, the rates of income tax and 
social services contribution are— 


(a) for every £1 of so much of the taxable income as does not 
exceed £4,000— 

(i) the rate ascertained by applying the rates set forth in 
the First Schedule to a taxable income equal to his 
average income and dividing the resultant amount by 
a number equal to the number of whole pounds in that 
average income; or 

(ii) 71.775 pence, 
whichever is the less; and 

(b) for every £1 of the remainder of the taxable income, the 
rate ascertained by deducting the amount of One thousand 
one hundred and ninety-six pounds five shillings from the 
tax and contribution which would be payable if the rates 
set forth in the First Schedule were applied to the total 

taxable income and dividing the resultant amount by a 

number equal to the number of whole pounds in that 

remainder.’’ 

The effect of the above provisions may be shortly stated as being 
to tax the first £4000 of taxable income at either the rate applicable 
to the average income or the rate applicable to an income of £4000, 
whichever is the less. The portion of the taxable income, if any, in 
excess of £4000 is taxed in the same manner as that part of the 
taxable income of a person to whose income the averaging provisions 
do not apply. 

In the practical application of the Second Schedule the caleula- 
tion of the tax may be considered under four classes. 


Class A.—Where both the taxable income and the average income are 
£4000 or more.—A taxpayer deriving income from primary produc- 
tion has a taxable income of £6000 and an average income of £4000 
for income year ended 30 June 1956. 


The rate of tax applicable to the first £4000 of taxable 
income is 71.775d. in £, i.e. the rate applicable to an 
income of £4000: 

£4000 at 71.775d. in £.... a ‘ .. £1196 
The tax applicable to the balance of the taxable 
income, viz. £2000, is equal to the difference between 
the tax payable on an income of £6000 and the tax 
payable on an income of £4000: 

Tax on £6000 te s .. £2251 5 0 


Tax on £4000 “ Ye ooo S 8 


Tax on £2000 in excess of £4000 .. 


Total tax payable (to nearest shilling) 


In effect. the tax payable is the same as if the averaging pro- 

visions did not apply, and may be obtained directly by calculating 
the amount of tax payable on a taxable income of £6000. 
Class B—Where the taxable income is £4000 or more and the average 
income is £4000 or less —A taxpayer deriving income from primary 
production has a taxable income of £5000 and an average income of 
£3200 for income year ended 30 June 1956. 
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As the average income does not exceed £4000 the first 
£4000 of taxable income is taxed at the rate applicable 
to the average income: 


Tax on first £4000 of taxable income — 


£4000 ~ £836 5s. (tax on average income) 





£3200 (average income) 


The tax on the balance of the taxable income, viz. 
£1000, is ascertained in the same manner as for cases 
falling in Class A: 
Tax on £5000 oe ‘> .- £1701. 5 0 
Tax on £4000 is ba -- 1196 5 0 


Tax on excess of income over £4000 ail stn 505 


Total tax payable (to nearest shilling) .. .. £1550 


Class C_—Where the taxable income is £4000 or less and the average 
income is £4000 or more.—A taxpayer deriving income from primary 
production has a taxable income of £3200 and an average income of 
£4400 for income year ended 30 June 1956. 

In this case the average income exceeds both the taxable income 
and £4000. The rate applicable to the taxable income is, therefore, 
limited to the rate applicable to an income of £4000, i.e. 71.775d. in £. 


The tax payable is therefore: 
£3200 x 71.775d. ..  .. car a ee .. £957 0 0 


The tax payable may be ascertained by a proportionate calcula- 
tion : 
Tax on a taxable income equal to an average 
income of £4000 .. es ee es -, £1196 5 0 


Tax on a taxable income of £3200 when the 
£3200 ~ £1196 5s. 
average income is £4400 — = £957 0 0 
£4000 : = 





Class D—Where both the taxable income and the average income are 
£4000 or less——In these cases the taxable income is taxed at the rate 
applicable to the average income. The tax may be ascertained by a 
proportionate calculation. 

A taxpayer deriving income from primary production has a tax- 
able income of £1600 and an average income of £1200 for income year 
ended 30 June 1956. 


Tax on a taxable income equal to an average 
income of £1200 


Tax on a taxable income of £1600 when the 
average income is £1200 — 


£1600 ~ £149 11s. 8d. 





— £199 810 


£1200 glee ose Ens 


To nearest shilling .. <n - ol o ae ae 


General rate of tax by reference to a notional income whose tax- 
payer receives lease premium.—Section 86 of the Assessmént Act 
provides for the determination of a notional income where the assess- 
able income includes a premium for a lease for periods of twenty-five 
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or more months. The actual taxable income of the year in which such 
a premium is received is taxed at a concessional rate by virtue of 
s. 6 (3) and the Third Schedule of the Rating Act; the concessional 
rate is the rate of tax applicable to the notional income. The follow- 
ing example illustrates the application of the above provisions for 
year of income ended 30 June 1956. 


Assessable income from business .. sa 
Allowable deductions applicable thereto 


Premium received on grant of 10 years’ lease 
Allowable deductions applicable thereto 


Total actual taxable income ‘3 f > “9. .. £7100 


For the purpose of determining the rate of tax, the actual net 
premium (£2300) is deducted from the total taxable income, and the 
sum of £460 is added to the remainder. The sum of £460 is calculated 
as follows: 


(i) Number of months in the unexpired period of the lease (10 years) = 


120 months. 
(ii) Divide the net premium £2300 by one-twenty-fourth of the number of 


complete months in the term of the lease (120). 


120 
(iii) £2300 + —— — £460. 
24 
The notional income for rating purposes is therefore £5260, viz.: 


Total taxable income de ‘s o4 os bby .. £7100 
Deduct actual net premium ee sy: “i a .. 2300 


£4800 
me ee ae OO 0 pe LE ae 
£5260 


Tax is levied on the actual total taxable income of £7100 at the 
rate applicable to £5260: 


£1844 5s. (tax on notional income) 
£7100 x = .. £2489 7 9 


£ 5260 (notional income) 
To nearest shilling .. 





.. £2489 8 0 


General rate of tax by reference to a notional income for authors 
etc. and inventors.—Division 16a of the Assessment Act permits 
authors, artists, dramatists, composers, and inventors whose assessable 
income of a year of income includes ‘‘abnormal income’’ (as defined) 
to apply in writing to the Commissioner for the determination of a 
notional income in respect of that year. The actual taxable income 
of the year is then taxed at the rate applicable to the notional income 
as determined by the Commissioner; in the result the actual taxable 
income bears tax at a concessional rate in terms of s. 6 (3) and the 
Third Schedule of the 1955 Rating Act. 


General rates of tax payable by a trustee—The Fourth Schedule 
prescribes the rates of tax payable by a trustee (including a company 
which is a trustee) where the trustee is liable to pay tax under either 
s. 98 or s. 99 of the Assessment Act. 


h 
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The following example illustrates the application of the last- 
mentioned sections to income derived by a trust estate during year of 
income ended 30 June 1956 :— 

The income of a trust estate is divisible as follows: 

(a) One-half of the net income is payable to X, who is pre- 
sently entitled thereto and is not under a legal disability. 
Section 97 provides that X is directly assessable in respect 
of his share. 

(b) One-quarter of the net income is payable to Y, who is 
presently entitled thereto, but is under a legal disability. 
Section 98 provides that the trustee should be assessed. in 
respect of Y’s share as if it were the income of an indi- 
vidual. 

One-eighth of the net income is payable to Z, who is 
presently entitled thereto but is also under a legal dis- 
ability. Accordingly, the trustee is separately assessable 
under s. 98 in respect of Z’s share. 

One-eighth (i.e. the remainder of the net income of the 
estate) is held by the trustee under a trust for accumula- 
tion. The trustee is, therefore, separately assessable under 
s. 99 in respect of the remainder of the net income of the 
trust estate. 

The net income of the estate for year ended 30 June 1956 is £800. 
The beneficiaries have no separate income. 

Assessments : 

(a) Against X: Share of net income, £400; tax thereon, £16 5s. 

(b) Against trustee: Share of net income of Y, £200; tax 
thereon, £2 10s. 

(ce) Against trustee: Share of net income of Z, £100. As the 
taxable income is less than £105 no tax is payable. 

(d) Against trustee: Income to which no beneficiary is 
presently entitled, £100. As the taxable income is less than 
£105 no tax is payable. 


Minimum taxable income of individual.—The effect of s. 5 (2) is 
that taxable incomes of £104 and less derived by individuals are not 
subject to tax. ‘‘Taxable income’’ means the amount remaining after 
deducting from the assessable income all allowable deductions. The 
concessional deductions for dependants and for specified private ex- 
penditures are thus allowable in ascertaining a taxpayer’s taxable 
income. The minimum taxable income of £105 applies also where a 
trustee derives income to which no beneficiary is presently entitled 
(s. 99 of Assessment Act), or in respect of which the beneficiary is 
under a legal disability (s. 98 of Assessment Act). 


Relief to aged persons—income year ended 30 June 1956.—Under 
the age allowance provided for by s. 7 of the 1955 Rating Act, single 
women over 60 years and single men over 65 years are free from tax 
if the net income does not exceed £390. Married couples, both of 
pensionable age, are free from tax if their combined net incomes do 
not exceed £780. 

Provision is made for marginal relief where net incomes exceed 
the above exemption points of £390 and £780. This marginal relief is 
achieved for year of income ended 30 June 1956 by limiting the tax 
to not more than nine-twentieths of the excess of net income over 
£390 or £780, as the case may be. 
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For a qualified single taxpayer the tax is limited to nine- 
twentieths of the excess of the net income over £390, with a provision 
that ensures that the normal rate of tax is not borne until the net 
income amounts to £434. 


Example: 


Single qualified taxpayer’s net income .. Mi .. £400 0 0 
Excess of net income (£400) over £390 .. 4 “Zt £10 0.0 
Nine-twenticths of £10 .. F bia oa a. £410 0 


Tax payable is therefore £4 10s., as against the normal tax of 
£16 5s. on an income of £400. 

Where the net income of a taxpayer who contributes to the main- 
tenance of a spouse does not exceed £1030, the maximum tax payable 
is nine-twentieths of the excess of the aggregate net incomes over £780. 


Example (1): 


Husband—net income 
Wife—net income 


Aggregate net income 


9 
Tax payable — (£830 — £780) x — 
20 


Normal tax payable on a taxable income of £635 (husband’s in- 
come £765, less wife allowance £130) is £44 11s. 


Example (2): 
Husband—net income 
Wife—net income 


Tax payable: 
3y husband on £436 at normal rates 
9 


By wife = (£394 — £390) «x — 
20 


Total tax for husband and wife a : + £21 19 0 


For the purpose of the age-relief provisions, ‘‘net income’’ means 
gross income less all expenses (not being expenses of a capital, private, 
or domestic nature) incurred in deriving the individual’s gross in- 
come. Concessional deductions for dependants ete. cannot be taken 
into account in ascertaining the ‘‘net income.’’ 


Rates of tax payzble by companies—year of tax ended 30 June 
1956.—The rates of tax payable by companies for the financial year 
1955-1956 apply in respect of income derived by companies during 
the year of income ended 30 Jume 1955 or substituted accounting 
period. The rates for the financial year 1955-1956 are identical with 
those for the two previous financial years. The rates are as follows —— 


Public Companies 


Resident Companies.—On the first £5000 of taxable income the 
rate is 6s. in the £. On the excess of the taxable income over £5000 
the rate is 7s. 
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Non-resident Companies.—(a) On so much of the taxable income 
consisting of dividends as does not exceed £5000 the rate is 5s. in the £. 
(b) On so much of the taxable income not consisting of dividends as 
does not exceed the amount (if any) by which the taxable income 
consisting of dividends is less than £5000 the rate is 6s. in the &€. 
(c) On the part of the taxable income to which neither (a) nor (b) 
applies the rate is 7s. in the £. 


Private Companies 

On the first £5000 of taxable income the rate is 4s. in the £. On 
the excess of the taxable income over £5000 the rate is 6s. in the £. 
The rate of tax payable on undistributed profits under Division 7 of 
Part III of the Assessment Act is 10s. in the £. 


Co-operative and Non-profit Companies 

Co-operative companies as defined in Division 9 of Part III of 
the Assessment Act and non-profit companies as defined in the Rating 
Act are liable for tax as follows: On the first £5000 of taxable income, 
5s. in the £. On the excess over £5000 of taxable income, 7s. in the £. 
If the taxable income of a non-profit company does not exceed £104 
it is not liable for any tax (s. 5 (2)(c)), and where the taxable income 
exceeds £104 but does not exceed £208 the maximum amount of tax 
payable by a non-profit company is half of the amount by which the 
taxable income exceeds £104 (s. 9 (2)). 


Life Assurance Companies 


Life assurance companies are taxed as to mutual income at the 
rates of 4s. in the £ on the first £5000 and 6s. in the £ on the excess. 


Interest paid by company to non-resident 

For every £1 of interest in respect of which a company is liable 
under s. 125 (1) of the Assessment Act to pay tax, the rate is 7s. in 
the £. 


Minimum taxable income of company.—A company, other than a 
empany in the capacity of a trustee or a non-profit company, is 
liable to tax on a taxable income of £1 and upwards. The position of 
non-profit companies is noted above. 


LOANS TO WHICH COMMONWEALTH DEBT CONVERSION 
ACT APPLIES 


Of the principally quoted issues, the interest from which is 
subject to s. 20 of the Commonwealth Debt Conversion Act and 
s. 52B (2) of the Inscribed Stock Act, the last remaining one is the 
3% per cent 1953-1955 loan, which matures this month on 15 December 
1955. Interest on these s. 20 conversion loans was free of State taxes 
and Commonwealth Special Property Tax, and was subject to 
Commonwealth ordinary income tax at rates not in excess of those 
applicable to income derived during year of income ended 30 June 
1930. The 1930 Commonwealth rates are much lower than the present 
rates of tax :— 


Taxable income At 1930 rates At 1955 rates 
£500 £14 5 0O £27 2 0 
1,000 59 19 0 106 5 0O 
2,000 225 7 0 376 5 0 
5,000 1,134 1 0 1,701 5 0 


Supplement to The Australian Accountant—December 1955 





















86 CurrENT TAXATION DecemBerR 1955 








Interest on the above securities derived by a company was tax- 
able at the rate of 16d. in £. 

There are still outstanding some old issues, the interest on which 
is completely free of Commonwealth income tax under s. 14 of the 
Commonwealth Debt Conversion Act. It is understood, however, 
that the remaining holdings of these loans have not been available to 
the general public for many years. The latest published information 
on these loans is contained in the 1955-1956 Budget Papers— 
Schedule V—Public Debt. The tax-free loans, totalling £11,031,980, 
consist of £1,680,788 maturing in 1960-1964, of which £1,456,350 are 
held by Savings Banks; and £9,351,192 of indefinite maturity date, 
of which £3,954,043 are held by Savings Banks. 


GIFTS TO COLLEGES AND SCHOOLS 


In the United Kingdom, it is possible to make gifts to college and 
school funds under a plan which affords material benefits to the 
donees, and the question has been asked from time to time why such 
a plan cannot be put into operation in Australia. The U.K. plan is 
for a donor to agree, under seal, to pay to the fund a ‘‘net yearly 
sum’’ of £...for ‘‘a period of seven years or during my life which- 
ever period shall be the shorter.’’ The following is an outline of the 
U.K. income tax provisions relating to the above subject :— 

The essential feature of United Kingdom income tax is deduction 
at the source. Section 2 (2) of the U.K. Income Tax Act 1952 pro- 
vides as follows :— 

‘“Where...a person is required to be assessed and charged with 
income tax in respect of any property, profits or gains out of which 
he makes any payment in respect of— 

(a) any annual interest, annuity or other annual sum ; or 
(b) any royalty or other sum in respect of the user of a 
patent; or 
(c) any rent, royalty or other payment which, under any of 
the provisions of this Act, is declared to be subject to 
deduction of tax under Chapter I of Part VII of this Act 
as if it were a royalty or other sum paid in respect of the 
user of a patent, 
he shall, in respect of so much of the property, profits or gains as is 
equal to the said payment, and may be deducted in computing his 
total income, be charged at the standard rate only.’’ 

Thus, where a taxpayer makes an ‘‘annual payment’”’ out of his 
income, he deducts U.K. tax at the standard rate, at present 8s. 6d. in 
£, and pays only the balance to the recipient. For example, if the 
taxpayer agrees to pay to the school fund a ‘‘net yearly sum”’ of 
£103 10s., he will be deemed to have paid a ‘‘gross’’ sum of £180, 
calculated as follows :— 


**Gross’’ payment of mas a ¥ .. £180 0 0 
Tax on £180 at 8s. 6d. in £.. ea Ze mF 7610 0 


£103 10 0 


The bursar of the college will receive a cheque for £103 10s. from 
the donor. He will also recover from the Inland Revenue Department 
the tax deducted at the source, £76 10s., so that the college will receive 
a total of £180 per annum in respect of the covenanted gift. This is 
so because the income of the fund is exempt from U.K. tax. 
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To return to the donor of the £103 10s., he will be deemed to 
have parted with £180, so that his ‘‘total income’”’ will be reduced 
by £180. 


A taxpayer is a married man with two children, and has a busi- 
ness income of £900 per annum. He pays an ‘‘annual sum’’ such as 
that under discussion of £180 in respect of which he is entitled to 
deduct U.K. tax at the standard rate of 8s. 6d. in £ = £76 10s., so 
that he will pay a net sum of £103 10s. to the recipient of the 
‘‘annual sum.’’ 


Gross income .. . ps es te -. £900 
Less: ‘‘annual sum’ sis a. - ae oo 10 


£720 


He will be taxed on £900, but his personal reliefs will be caleu- 
lated with reference to £720, mot £900 (s. 221). The reason for this 
will appear later. 


Tax on £900 at 8s. 6d. in £ we £382 10 0 
Less: 
Earned income relief 
Two-ninths of £720 —£160 at 
8s. 6d. in £— 
Personal relief — £240 oy 8s. 6d. 
in £€= 
Child relief — £200 at Ss. 6d. in 
=... ie ae aa 


So that taxpayer pays no tax on £600 
1. Reduced rate relief: £60 at 6s. 3d. 
in £ 
2. Reduced rate relief : "£60 at 3s. 94. 
in £ ‘ 
285 0 0 


Total tax payable... = ne £97 10 0 


N.B. The reduced rate reliefs for 1955-1956 are :-— 


Liability on Reduced 
Standard First Part of Rate 
Rate TaxedIncome Relief 
First £60 ae . 6d. 2s. 3d. 6s. 3d. as above 
Next £150 rue . 6d. 4s. i Ss an 
Next £150 - . 6d. 6s. Is. 9d. 
Balance “eo . 6d. 8s. 6d. Nil 


Additional relief is available where there is earned income of the 
wife. 
The £97 10s. is, in effect, made up as follows :— 


Tax deducted from payment of £180 as 

above which must be paid over to the 

Revenue a a. a £76 10 0 
1. £60 at 2s. 3d. in £ -. £615 0 

N.B. The reduced rate relief on £60 

was at 6s. 3d. in £. So that, in effect, 

taxpayer pays tax on 

£60 at 2s. 3d. in £ 


Standard rate 8s. 6d. in £ 





Carried forward £615 0 £7610 0 
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Brought forward £615 0 £7610 0 
nee ms a, ae 


2. £60 at 4s. 9d. in £ 5 0 
21 0 0 
N.B. The reduced rate relief on £60 
was at 3s. 9d, in £. So that, in effect, 
taxpayer pays tax on 
£60 at 4s. 94. in £ 


Standard rate 8s. 6d. in £ 


Total tax payable as above 34 .4 £97 10 0 


As the £180 is ‘‘charged at the standard rate only’’ (s. 2 (2)), 
the taxpayer is not liable to surtax on that sum. N.B. Surtax is pay- 
able on incomes exceeding £2000. 

The above benefit does not apply if the income is payable for ‘‘a 
period which cannot exceed six years’’ (s. 392 of U.K. Act). The 
form of covenant in the example provides for payments to be made 
for ‘‘a period of seven years or during my life whichever period 
shall be the shorter.’’ Thus, the period of payment can exceed six 
years. 

The position under the Australian law is quite different. 

A payment such as the above must be alienated in order that it 
shall be excluded from the donor’s assessable income. Where it is 
claimed that property and the income therefrom has been alienated 
by gift, the gift must not only be definite as to subject and object, but 
there must be words of present gift, and the transfer of the property 
must be as complete as the donor can make it considering the nature 
of the property (F.C. of T. v. Clarke (1927), 40 C.L.R. 246, per 
Higgins, J.). 

Income itself may be alienated. See 10 C.T.B.R. Case 115, where 
a beneficiary alienated for a term of years a part of the income of a 
trust estate to which she was entitled. 

Thus, the only ways I know of obtaining adequate gifts to an 
Australian school are :— 

(1) Alienate by deed certain specific income for a term of 
years. (The gift must be definite both as to subject and 
object. ) 

(2) Convert the object of the gift into a War Memorial 
(s. 78 (1) (a) (vii) ). 

(3) Make contributions to a superannuation fund for the 
benefit of the masters (s. 79). 

(4) Get tough with donors. 

I shall lighten this dreary story by recounting a recent incidence 
to illustrate Item (4). 

A friend of mine—a builder—erected a very modest church in a 
remote country district. The cost was only £1250, but the elderly 
clergyman had great difficulty in getting the money from his skin- 
flint parishioners. However, by toughening up his appeals, he at last 
succeeded. He told my friend that, in one instance, he had to deal 
with a grazier, a member of the anthropophagi, who was worth about 
£75,000, but who offered a miserable £5s. 5s. The clergyman told him: 
‘‘Tf I accepted this sum, I should have to turn it into pennies and 
stuff them down your bloody throat.’’ The startled anthro. parted 
with £75. My mother said that oceasion might well demand the use of 
a few Gallilean oaths. It would have been a joy to her sons if she 
had used them. Item (4) affords a suitable occasion: Ad maiorem 
Dei Gloriam. [J.A.L.G.] 
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